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Call to Order.

President David Swartz called the meeting to order at 2:32 p.m. on Thursday,
November 15, 2007, at the Sheraton Gateway Hotel and the Board heard Agenda
ltems IlI, 1V, V, VI, XIII.B., XIll.C., and XIlI.D. The meeting adjourned at 5:00 p.m.
Mr. Swartz again called the meeting to order at 9:07 a.m. on Friday,

November 16, 2007, and the Board and ALJ Diane Schneider heard Agenda ltem
XILLA. The Board convened into closed session at 10:15 a.m. to deliberate and also
to consider Agenda ltems XI.B-G. The meeting reconvened into open session at

10:50 a.m. and adjourned at 12:20 p.m.

Board Members

David Swartz, President

Donald Driftmier, Vice President
Robert Petersen, Secretary-Treasurer
Sally Anderson

Rudy Bermudez

Richard Charney

Angela Chi

Sally Flowers

Lorraine Hariton

Leslie LaManna

Bill MacAloney

Marshal Oldman

Manuel Ramirez

Lenora Taylor

Stuart Waldman

Board Members

David Swartz, President
Donald Driftmier, Vice President
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November 15, 2007

2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
Absent

2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
Absent

2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.
2:32 p.m. to 5:00 p.m.

November 16, 2007

9:07 a.m. to 12:20-p.m.
9:07 a.m. to 12:20 p.m.



Robert Petersen, Secretary-Treasurer 9:07 a.m. to 12:20 p.m.
Sally Anderson 9:07 a.m. to 12:20 p.m.
Rudy Bermudez 9:07 a.m. to 12:20 p.m.
Richard Charney 9:07 a.m. to 12:20 p.m.
Angela Chi 9:07 a.m. to 12:20 p.m.
Sally Flowers Absent

Lorraine Hariton 9:07 a.m. to 12:20 p.m.
Leslie LaManna 9:07 a.m. to 12:20 p.m.
Bill MacAloney 9:07 a.m. to 12:20 p.m.
Marshal Oldman Absent

Manuel Ramirez 9:07 a.m. to 12:20 p.m.
Lenora Taylor 9:07 a.m. to 12:20 p.m.
Stuart Waldman 9:07 a.m. to 12:20 p.m.

Staff and Legal Counsel

Melody L. Friberg, Regulation/Legislative Analyst

Mary LeClaire, Executive Analyst

Kris McCutchen, Initial Licensing and Practice Privilege Manager
Greg Newington, Chief, Enforcement Program

Dan Rich, Assistant Executive Officer

George Ritter, Legal Counsel

Carol Sigmann, Executive Officer

Liza Walker, Practice Privilege Coordinator

Jeanne Werner, Deputy Attorney General, Department of Justice

Committee Chairs and Members

Roger Bulosan, Chair, Qualifications Committee
Tracy Garone, Vice Chair, Qualifications Committee
Harish Khanna, Chair, Administrative Committee

Other Participants

Bruce Allen, California Society of Certified Public Accountants

Ken Bishop, Chair, NASBA CPA Mobility Task Force

Salvatore Censoprano

Gil Deluna, Program Manager, Department of Consumer Affairs
Mike Duffey, Ernst & Young LLP

Peggy Ford Smith, Society of California Accountants

Kenneth Hansen, KPMG LLP

Ed Howard, Center for Public Interest Law

Sarah Huchel, Senate Office of Research

Nanette Madsen, Deputy Director, Department of Consumer Affairs
Craig Miller, American Institute of Certified Public Accountants
Morris Miyabara

Carl Olson

Richard Robinson, E&Y, DT, PWC, KPMG

Gregory Santiago, Legislative Analyst, Department of Consumer Affairs
Hal Schultz, California Society of Certified Public Accountants

Phil Skinner, Center for Public Interest Law
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¢ Do not require that out-of-state firms providing attest services beyond
compilations as their highest level of work in California comply with this
State’s peer review requirements if the firm’s state of licensure does not
mandate peer reviews.

Ms. Taylor inquired as to why this Board would not require out-of-state firms
practicing in California to comply with the State’s peer review requirements.
Mr. Swartz stated that if California is accepting what other states do and
considered those states to be substantially equivalent, the Board would not
require peer review. He additionally stated that if a firm registered in
California because they did an audit of a company based in California, the
firm would have to obtain a California license and comply with peer review
because they have to follow the Board’s licensing requirements.

Mr. Ramirez stated that it is compelling that as mobility progresses forward,
so is the concept that many states would require peer review.

It was moved by Mr. MacAloney, seconded by Mr. Ramirez, and
unanimously carried to adopt the CPC recommendation.

Consideration of Revised Statutory Language Related to Cross-Border
Issues Discussed at July 2007 CPC Meeting.

Mr. Driftmier stated that the CPC recommended that the Board accept the
proposed revisions (See Attachment 4) as presented with the following
exceptions:

o Section 5096(a)(3): substitute the word “are” for the language “have
been determined by the Board” in reference to out-of-state licensees
individual substantial equivalency.

e Section 5096: use the second “(e)” from the language revised on
November 13, 2007 (See Attachment 5).

e Section 5096.3 related to “Discipline of Cross-Border Practice”: Add
subsection (e) to read “In the event the Board takes disciplinary action
against a person with Cross-Border Practice, the Board shall notify each
state in which that person holds a license, certificate, or permit to
practice (See Attachment 5).”

e Section 5096.4: staff will be working with legal counsel to draft language
related to “Administrative Suspension of Cross-Border Practice” as well
as considering other enforcement options available to the Board under
cross-border practice.

e Section 5096.12 will be redrafted to address attest services as defined in
subsections 1, 3, and 4 of Attachment 4 and presented for consideration
at the January 2008 CPC and Board meetings.

e Section 5050 entitled “Practice Without Permit, Temporary Practice for
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an Individual or Firm With a License from a Foreign Country” will be
redrafted to separate the specific statutes related to foreign practitioners.
The language will be presented for consideration at the January 2008
CPC and Board meetings.

¢ Section 5050.2 will be redrafted for consideration at the January 2008
CPC and Board meetings.

» Section 5092: the CPC voted to retain the sunset date of January 1,
2012, in the section, “Pathway 1.”

Mr. Howard stated that CPIL remains opposed to the cross-border
provisions. He stated that under the option the Board is considering, the
Board would be unable to perform any front-end checks to ensure a
practitioner engaged in cross-border practice is duly licensed and has not
been disciplined or convicted of a crime. The Board is undertaking this
momentous decision to avoid completing the four-page practice privilege
form that consists mostly of check boxes and a payment, in most instances,
of $50 that would allow an out-of-state CPA to practice in the world’s sixth
largest economy without restriction for one year.

Mr. Howard stated that in the CPC discussion on November 15, 2007, he
heard two responses to staff’s stated disadvantages, which provided
consumer protection in lieu of the significant risk identified by staff. The first
response was that after-the-fact suspension of an out-of-state individual’'s
ability to practice in California adequately served as a substitute.

Mr. Howard said there are two reasons why CPIL disagrees with the Board's
response. The firstis that impairing a person’s license cannot restore the
money or property a consumer may have lost because of licentious
malfeasance. Thatis why the Board, for one hundred years, has always
required an analysis of qualifications and competencies before someone is
able to potentially harm a California consumer. The second reason why
after-the-fact suspension of cross-border practice as a defense doesn’t work
is because the language is not in front of the Board to vote on. In CPIL’s
opinion, being asked to endorse a legislative proposal that relies in
significant part upon legislative language that is not drafted is not smart.
There is not an emergency here; the Board has the time to get this right.

Mr. Howard stated that the second response provided by the Board is that
consumers would be able to look up a CPA’s license on their home state’s
Web site. Since Arkansas was mentioned, he decided to investigate
Arkansas’ Web site. On Arkansas’ Web site, it does allow a consumer to
check if a CPA is licensed. It does not allow, unlike California’s Web site, a
consumer to check if an Arkansas licensee has been subject to discipline or
currently subject to discipline. Missouri’'s Web site also does not allow a
consumer to look up if a licensee has been subject to discipline. Part of the
premise of the proposal is based upon the fact that California consumers
would be able to make intelligent decisions about whether to hire an
out-of-state CPA. Mr, Howard stated that the Board does not know if this is
true because it has not done a survey of even the key states to figure out
whether or not consumers can locate information comparable to what is
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available on the Board's Web site. He stated that the state of Arkansas
currently requires anyone from out of state who wants to practice in
Arkansas to fill out a form and pay $110.

Mr. Howard stated that the Board does not have the factual predicates
before them that are required to make a momentous decision that will
potentially allow people who are convicted of a crime to provide services to
California consumers.

Mr. Bishop stated that when the four-page form was discussed in the past, it
was ascertained that staff was not verifying the information submitted on the
form. More importantly, if the verification were being done, the bad people
would not complete the form. The reality is that if a CPA comes into this
state and does harm to a consumer, California does not have jurisdiction.
One of the key elements of this new law is that when CPAs enter California
and practice in the State, they submit themselves to jurisdiction of this
Board.

Mr. Bishop stated that Missouri does report public discipline on its Web site.

It was moved by Mr. Ramirez, seconded by Ms. Hariton, and carried to
approve the CPC’s recommendations. Mr. Bermadez was temporarily
absent.

Consideration of Remaining Issues Related to Cross-Border Practice.
There was no discussion on this agenda item.
. Consideration of Revised Statutory Language Related to Restatements.

Mr. Driftmier stated that the CPC considered the revised statutory language
related to restatements. The CPC recommended that the Board remove the
self-reporting requirements for restatements in current Section 5063, as well
as a regulatory change to delete Section 59 if the proposed statutory
changes become law.

It was moved by Mr. Petersen, seconded by Mr. Ramirez, and carried to
approve the CPC’s recommendation. Ms. LaManna abstained.
Mr. Bermudez was temporarily absent.

Discussion Related to Whether a CPA with a General License Operating as
a Sole Proprietor Could Complete an Attest Engagement if a CPA with an
Attest License Signs the Report.

Mr. Driftmier stated that the CPC considered the issue related to “G”
licensed proprietors performing audits through “A” licensed staff. To provide
background, California has two licenses. The “A” license allows CPAs to
perform audits in California, and the “G” license does not allow the licensee
to perform attest services. If a CPA firm owned by a person licensed to do
audits sold the practice to a “G” licensed California CPA, could the firm
service audit clients as long as an “A” licensed employee of the firm
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Siate of California
Department of Consumer Affairs

Memorandum

To

From

Subject :

California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832

CPC Agenda ltem [ll  Board Agenda ltem IX.C.4
November 15, 2007 - November 15 - 16, 2007

CPC Members Date . November 6, 2007
Board Members
Telephone : (916) 561-1713

Facsimile : (916) 263-3674 -
/LQ E-mail . drich@cba.ca.gov
Dan Rich /%~ \

Assistant Executive Officer

Consideration of Revised Statutory Language Related to Cross-Border Issues
Discussed at July 2007 CPC Meeting

Attached for your consideration are proposed amendments to current Practice
Privilege statutes to reflect the Board’s action related to cross-border practice. The
major changes reflected in the revisions being made to these statutes are as
follows:

« Eliminate the requirement for notification and the fee associated with
California practice privilege, permitting practitioners holding valid current
licenses to perform services they are legally authorized to perform in their
state of principal place of business.

« Pursue a law change to sunset Pathway 1 at a specified future date, such as
December 31, 2015.

» Provide an alternative firm registration process for firms that perform attest
services for entities headquartered in California. Firms performing non-attest
services would not be required to register in California.

« Eliminate the temporary/incidental practice provision in current law for United
States practitioners.

In addition, staff identified some outstanding policy issues, which are provided for
discussion under the applicable code sections. Attached for reference purposes
are the July CPC minutes and the cross-border practice issue paper presented to
the CPC and Board in July 2007.

As previously outlined by Carol Sigmann, Executive Officer, it is anticipated that’
finalized statutory language will go before the CPC and Board in March of 2008 for
approval. The language could then be incorporated into legislation, considered by
the Legislature and, if passed, forwarded for the Governor’s signature in September
2008.

Attachments



ATTACHMENT 1

PROPOSED REVISIONS TO BUSINESS AND PROFESSIONS CODE
SECTION 5096 RELATED TO CROSS-BORDER PRACTICE
AND RELATED CODE SECTIONS

5096. Cross-Border Practice Privilege-General Requirements

(a) An individual whose principal place of business is not in this state and who has a
valid and current license, certificate or permit to practice public accountancy from
another state may, subject to the conditions and limitations in this article, engage in the
practice of public accountancy in this state under a cross-border practice privilege
without obtaining a certificate or license under this chapter if the individual satisfies one
of the following:

(1) The individual has continually practiced public accountancy as a certified public
accountant under a valid license issued by any state for at least four of the last ten
years.

(2) The individual has a license, certificate, or permit from a state which has been
determined by the board to have education, examination, and experience qualifications
for licensure substantially equivalent to this state's qualifications under Section 5093.

(3) The individual possesses education, examination, and experience qualifications for
licensure which have been determined by the board to be substantially equivalent to this
state's qualifications under Section 5093.

(b) The board may designate states as substantially equivalent under paragraph (2) of
subdivision {a) and may accept individual gualification evaluations or appraisals
conducted by designated entities, as satisfying the requirements of paragraph (3) of
subdivision (a)

fe3 {c) An individual who helds-a practices under cross-border practice in this state

(1) Is subject to the personal and subject matter jurisdiction and disciplinary authority
of the board and the courts of this state.

(2) Shall comply with the provisions of this chapter, board regulations, and other laws,
regulations, and professional standards applicable to the practice of public accountancy
by the licensees of this state and to any other laws and regulations applicable to
individuals practicing under cross-border practice peileges in this state except the
individual is deemed, solely for the purpose of this article, to have met the continuing
education requirements and ethics examination requirements of this state when such
individual has met the exarinrationand continuing education requirements of the state
in which the individual holds the valid license, certificate, or permit as provided in

Section 5096(a) en-which-the-substantialequivalency-isbassed.
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(3) Shall not provide public'accountancy services in this state from -any office located
in this state, except as-an employee-of a'firm registered in this state. This-paragraph
does not apply to public aceountancyservices provided 1o -a:client at the client's place of
business or residence.

(4) Is deemed to have appointed the regulatory agency of'the each state that:
wh ch he or she holds a %he—mdeuaJ-s certificate, license, or permit upen-whish

sed ds the individual's agent on:whom otices: subpoénas
or other process may be served in any actioh or proceeding by the board agams’[ ‘the
individual.

(5) Shall-cooperate with any board investigation or inquiry and shall ti mely respond to
a board investigation, inquiry; request, notice, demand or subpoenia for information or
documents and timely provide to the board the identified information and documents.

(6) Shall not perform any services in this state urider cross-border practice that the
individual is not legally authorized to perform in the-individual's state -of principal place of

business.

{g} (_) (1) No md dua! may practtce under & Cross- border practlce in thxs state
athege wr‘rhout prlor approval ofthe board if the individual has;- '
: rastice-privilege;-any disquali fy ng-condition under paragraph (2)

of this subdw»suon
(2) Disqualifying conditions include: e
(A) Conviction of any crime other than a minor trafﬁc violation. P
(B) Revocation, suspension, denial, surrender or other discipline or sanctjons

involving any license, permit, registration, certificate or other authority to pract;oe iy
profession in this or any other state or foreign country or to practice before any state;—
federal, or local court-or agency, or the Public Company Accounting Oversight Board:: -

(C) Pendency-of any-investigation; inguiry or proceeding by or before any state,
federal or local court or agency, including, but not limited to, the Public Company -
Accounting Oversight:Board, invalving the professional conduct of the individual: + - - -

(D) Any judgment or arbitration award against the individual invelving the professional
conduct of the individual in the amount of thirty thousand dollars ($3@ 000) or greater
within the last 10 years.

(E) Any other conditions as specified by the board in regulation o B

(e) An individual who acquires any disgualifying condition under Section 5096(d)(2)
while practicing under cross-border practice in this state shall cease practicing
immediately in this state and shall-not resume practice in this state w;thout prior.
approval of the board.

(3) The board may adopt regulations exempfing specified minor-occurrences of the
conditions listed:in subparagraph (B) of- paragraph (2) from bemg dlsqualn‘ymg
conditions under this subdlwsmn

Comment: The term “practice prrv:!ege” is being replaced with the term “cross-border-
practice” to alleviate confusion throughout the language regarding the proposed no
notice/no fee/no escape requirement in this state and use of the term cross—border is
consistent with the UAA.



Also, Section 5096(c)(6) has been added to the language to incorporate the Board’s
decision that licensees can only perform services in this state that they are authorized to
perform in their state of principal place of business.

Comment: This section has been deleted as out-of-state licensees will no longer be
required to notify the Board of their intent to enter into this state fo practice public
accountancy unless certain conditions are present, such as the requirement to report a
disqualifying condition to the Board prior to commencing cross-border practice in this
stafe.

5096.2. Denial of @ Cross-Border Practice Privilege

(a) An individual licensed out-of-state Practice-privileges may be denied cross-border
practice_in this state for failure to qualify under or comply with the provisions of this
article or implementing regulations, or for any act that if committed by an applicant for
licensure would be grounds for denial of a license under Section 480 or if committed by
a licensee would be grounds for discipline under Section 5100, or for any act committed
" outside of this state that would be a violation if committed within this state.

(b) The board may deny cross-border practice priviteges in this state using either of
the following procedures:

(1) Notifying the individual in writing of all of the following:

(A) Thatthe Cross-border practice privilege is denied.

(B) Fhe Rreasons for denial.




(C) Fhe Eearliest date on which the individual is eligible for a crass—border practice
privilege in this state.

(D) Fhat Tthe individual has a right to appeal the notice aand‘srequestwa":hea*mn-g under
the provisions of the Administrative Procedure Act if a written notice of appeal and
request for hearing is made within 15 68 days.

(E) Frat—# Should the individual dees not submit a notice of appedl and request fors -
hearing within 15 88 days, the board's action set forth in the notice shall become final.

(2) Filing a statement of issues under the«Adminis‘trative PrOCedUre Act

.....

privilege in this state may petmon apply for board aDDroval to Dractlce undera—aew e
cross-border practice privilege not less than one year after the effective date of the
notice or decision denying the practice in this state privilege unless a longer time period,
not:to exceed three years, is specified in the notice or decision denying the practice in

this state privilege.

Comment: The Board’s authority to deny a licensed individual’s s right to practice.in -
California was retained from the practice privilege statutes.and-edited to accommodate :
the cross-border pracz‘fce prows;ons

The time frames in Sections 5096.2(b)(1)(D) and 5096.2(b)(1)(E) were. mod:ffed i s l i®
accordance with Government Code Section 11506, Notice of Defense. . - '

5096.3. Discipline of a Cross-Border Practice-Rrivilege
(a) Practiceprivileges An individual licensed out-of-state practicing or who practiced in
this state under cross-border practice may be are subject to revocation, suspension; -
fines or other disciplinary sanctions for any conduct that would be grounds for discipline:
against a licensee of the board or for any conduct i ln violation of. th|s article or -
reguiat;ons tmplement ng thzs artlcle S : o - e

%e)g_) Fhe board may recover lts Costs pursuant to Section 5107 as part of any -
disciplinary proceeding against an individual licensed out-of-state practicing or who

practiced under cross-border practice in this state the-helderof-a-practice-privilege.: -
(e (¢) An individual licensed out-of-state whose cross-border practice prvilege has .

been revoked may petition apply for a-rew board approval to practice privilege in this
state not less than one year after the effective date of the board's decision revoeking the
individual's cross-border practice privilege unless a longer time period, not to exceed
three years, is speolﬂed in the boards decision revokmg the practtce in this state e
privilege. ‘

{e) (d) The prov1310ns of the Admmlstratwe Procedure Act, i ncludmg, but not limi ted to;
the commencement of a disciplinary proceeding by the filing of an accusation by the
board shall apply under this article. )




Comment. The Board’s authority to discipline an out-of-state licensee’s right to practice
in California was retained from the practice privilege statutes and edited to
accommodate the cross-border practice provisions.

5096.4. Administrative Suspension of a Cross-Border Practice Privilege

Comment: Proposed language for Section 5096.4, Administrative Suspension, will be
placed on the agenda for the January 2008 CPC and Board meetings for discussion
and consideration.

Comment: This section has been deleted as out-of-state licensees will no longer be
required to meet California’s attest experience requirements prior to signing attest
reports in this state. Instead, out-of-state licensees will be allowed to perform services
in this state that they are authorized to perform in their state of principal place of
business.

5096.6 Delegation of Authority, Executive Officer

In addition to the authority otherwise provided for by this code, the board may
delegate to the executive officer the authority to issue any notice or order provided for in
this article and to act on behalf of the board, including, but not limited to, issuing a
notice of denial of & cross-border practice privilege and an interim suspension order,
subject to the right of the individual licensed out-of-state to timely appeal and request a
hearing as provided for in this article.

5096.7. Definitions

Except as otherwise provided in this article, the following definitions apply:

(a) Arywhere The the terms "license,” "licensee,” "permit,” or "certificate" as s used in
this chapter or Division 1.5 (commencing with Section 475); i shall inciude persons as
defined in Section 5035 performing cross-border heiding practice priviteges under this

article, unless otherwise inconsistent with the provisions of the article.




(69 (b) Anywhere The the term "employee" as is used in this article i shall include, but
is not limited to, partrers, shareholders, and other owners

Comment: Based on guidance from legal counsel, staff did not provide proposed
definitions for “principal place of business” or “home office.” George Ritter will be
available at the mésting-to-discuss the issues related to the drafting of:the definitions. -

¢ e att s Fah

5096.8. Investigative'Powers

In addition to the authority otherwise provided by this code, all investigative powers of
the board, including those delegated to the executive officer, shall apply to
investigations concerning compliance with, or actual or potential' violations of, the
provisions of this article or implementing.regulations, including, but not limited to, the
power te- conduct investigations and hearings by the executlve of‘ﬁcer under Sectlon
5103 and to-issuance of subpoenas under Sectlon 5108 S

5096.9. Authorlty to Adopt Regulations

e m

The board is author zed to adopt regula’uons to 1mplement mterpret or make specific
the provisions-of this article.

5096. 10 ‘Expenditure Authorlty to Implement Cross- Border Praet*ee—P-H)«#eges

The provzs;@ns of this artlcle shaH only be operative if there isa centmumg
appropnatlon from the Accountandy Fund in the annual Budge’c Act to fund the acttvxtles
in the article and- sufficient hiring authority | is granted pursuaht to a budge‘r change
proposal to the board to provxde stafﬂng to tmplement th ns art o

H EaNE ‘.z\eL




5096.12. Limited Alternative Registration for Qut-of-State Firms Performing Attest
Services Practice

(a) An sertifiedpublie accounting firm as defined in Section 5035.3, or sole proprietor,
that performs attest services for entities headquartered in this state is-autherized-to
practice-in-another-state-and-that-doesnethave-an-office-ir-this-state may engage in
the practice of public accountancy in this state through an alternative firm registration
the-holderofa-practiceprivilege provided that the firm or sole proprietor:

(1) Fhe-practice-of public-accountaney-by-the-firm lis limitedde authorized o practice
in another state and does not have an office in this state bythe-holderefthe-practice
privilege.

(2) Has one partner, shareholder or owner who gualifies for cross-border practice in
this state and shall provide the board with his/her name. state of principal place of
business. license number, and the identifying information about the firm.

(23 (3) Afirm-thatengagesin-practice-underthis-sestion lis deemed to consent to the
personal, subject matter, and disciplinary jurisdiction of the board with respect to any
practice under this section.

(4) Shall comply with the provisions of this chapter. board regulations. and other laws,
reqgulations, and professional standards applicable to the practice of public accountancy
by the licensees of this state and to any other laws and regulations applicable to
individuals and firms practicing under cross-border practice.

(5) Is deemed to have appointed the requlatory agency of each state in which the firm
or sole proprietor holds a certificate, license, or permit as the agent on whom notices,
subpoenas or other process may be served in any action or proceeding by the board
against the firm or sole proprietor.

(6) Shall cooperate with any board investigation or inguiry and shall timely respond to
a board investigation, inguiry, request, notice, demand or subpoena for information or
documents and timely provide to the board the identified information and documents.

(7) Shall not perform any services in this state under cross-border practice that the
firm or sole proprietor is not legally authorized to perform in their state of principal place
of business.

(b) The board may revoke, suspend, issue a fine pursuant to Article 8.5 (commencing
with Section 5116), or otherwise restrict or discipline the firm or sole proprietor for any

act that would be grounds for dfsmphne against a Ilcensee or qround for denial of a

Comment: At the Board’s direction language was drafted to incorporate the alternative
firm registration requirement for out-of-state firms or sole proprietors for cross-border
practice in this state. However, staff drafted the language to be consistent with the UAA
by incorporating the words “attest services” in lieu of “audits” for entities headquartered
in this state.

Legal Counsel suggested that the word *headquartered” be used in the place of “home
office” because the term "home office” does not lend itself to an easy definition due to
the term being somewhat amorphous in that any number of client locations could
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qualify. By contrast, “headquarters” is a concepft that is more definitive, easier to gras;m~
and less likely fo lead to disputes over its location.

‘5096.13. QOut-of-State Firms Peirforming Non-Attest Services information

(a) An accounting firm as defined in Section 5035.3, or sole proprietor, that perform
non-attest services for entities headquariered in this state may engage in the practice of
public accountancy in this state without any form of firm registration provided that the
firm or sole proprietor:

(1) Is authorized to practice in another state and does not have an office in this state.

(2) Is deemed to consent to the personal, subject matter, and disciplinary jurisdiction.
of the board with respect to any practice under this section.

(3) Shall comply with the provisions of this chapter, board regulations, and other laws
regulations, and professional standards applicable to the practice of public accountancy
by the licensees of this state and to any other laws and regulations applicable to
individuals practicing under cross-border practice. i

(4) Is deemed to have appointed the regulatory agency of each state in which the ﬂrm A
or sole proprietor holds a certificate, license, or permit as the agent on whom notices; *
subpoenas or other process may be served in any action or proceeding by the board - -
against the firm or sole proprietor.

(5) Shall cooperate with any board investigation or inquiry and shall timely respond t@ L
a board investigation, inquiry, request, notice, demand or subpoena for information or
" documents and timely provide to the board the identified information and documents. - -

(6) Shall not perform any services in this state under cross-border practice that the
" firm or sole proprietor is not legally authorized to perform in their state of principal plaoe
of business. :

(b) The board may revoke, suspend, issue a fine pursuant to Article 8.5 (commencmq
with Section 5116), or otherwise restrict or discipline the firm or sole proprietor for any
act that would be grounds for discipline against a licensee or ground for demal of a
license. »

Comment: This section was modified to reflect the fact that out-of-state firms or:sole
proprigtors performing non-attest services for enfities headquartered in this state will not
be required to notify the Board of the fact they are practicing public accountancy in this
state. ;



Comment: This section has been deleted as the safe harbor provision is no longer
applicable.

5035.3. “Firm” Includes

For purposes of subdivision (b) of Section 5050 and Sections 5054 and , 5096.12 and
5096.13 "firm" includes any entity that is authorized or permitted to practice public
accountancy as a firm under the laws of another state.

5050. Practice Without Permit, Temporary Practice for an Individual or Firm With
a License from a Foreign Country

(a) Except as provided in subdivisions (b) ard-te} of this section+a-subdivision{arof
Section-5054and-in-Section-50896-42, no person shall engage in the practice of public

accountancy in this state unless the person is the holder of a valid permit to practice
public accountancy issued by the board or practicing in this state under cross-border

practice a—he#éef—ef—a—eﬁaeﬁee—sw#ege pursuant to Article 5.1 (commencing with
Sec’uon 5096)




{ed (_) Nothmg in this chapter- shall prohzbzt a persoh who holds a valid and current "
license, registration, certificate, permit, or other authority to practice public accountancy
from a foreign country, and lawfully practicing therein, from temporarily engaging in the
practice of public accountancy in this state incident to an engagement in that country,
provided that the individual or firm with a license from a foreign country:

(1) Fre-temporary-prastice lis regulated by the foreign country and is performee__g
temporary practice under accounting or auditing standards of that country.

(2) Fhe-person Ddoes not hold himself-er-herself out as berng the holder ot a valid-
Cali fornla perm it to- pract ce. publlc accountancy -

JS) Is authorrzed to practice in another countrv and does not have an off ice in thrs
state. :
(4) s deemied to consent o the personal subiject matter and disciplinary urrsdlctlon o
of the board with respect to any practice under this section. 0

(5) Shall cooperate with any board investigation or inguiry and shall timely respond to
a board investigation, inguiry, request, notice, demand or subpoena for information or
documents and timely provide to the board the identified information and documents.

(6) Shall not perform any services in this state that the indivdual or firm is notlegally
authorized to perform in the country of principal place of business.

&g Y 1 of
Comment: The.temporary/incidental practice provision in current law for out—of~state R
licensees was removed from Section 5050. However, the provision.regarding licénsees
with a permit to practice from a foreign country was retained.

5050.2. Discipline of Q%G#State—mm«eemm an lntjividual ,bl::l%irm

With a License From a Foreigh Country

(a) The board may revoke, suspend, issue a fine pursuant to Article 6.5 (commencing
with Section 5116), or otherwise restrict or discipline a person with a permit from a
foreign country the right the—hetder—eﬁan—eetbenzefeee to practlce under subdivision (b)
or-te}-of Section 5050, subdivi \ 3612 for any act
that would be a violation of thrs code or grounds tor dlscrplme against a licensee ef
hetdeeef—a—ereett@e—pm#tege or ground for.denial of a'license orpractice-privilege under
this code. The provisions of the Admiinistrative Procedure Act, including, butnot limited -
to, the commencement of a disciplinary proceeding by the filing of an.accusation by:the
board shall apply to this section. Any-person whose .authorization to practice.unders: -
subdivision (b) er{e} of Section 5050,-subdivision{a)-of Sesction-5054-crSection
5098:42 has been revoked may apply for remstatement of the authorlzation to practrce

under subdivision (b) er{e) of Section 5050, Sectien
500812 not less than one year after the effective date of the board S decrsron revoking
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the authorization to practice unless a longer time, not to exceed three years, is specified
in the board's decision revoking the authorization to practice.

(b) The board may admi mstra‘uvely suspend the authorization of any person to
practice under subdivision (b) e+£e} of Section 5050, subdivision-{a)-of Section-5054-of
Section-5096-42 for any act that would be grounds for administrative suspension under
Section 5096.4 utilizing the procedures set forth in that section.

Comment: This section has been modified to clarify the Board'’s authority to discipline
licensees with a permit tc practice from a foreign country. Additional modifications for
Section 5050.2(b) will be placed on the agenda for the January 2008 CPC and Board
meetings for discussion and consideration.

Comment: This section has been deleted as out-of-state licensees no longer require an
exception from nolifying the Board in order to prepare tax returns in this stafe.

5088. Out-of-State Certified Public Accountant Applying for California License

(a) Any individua! who is the holder of a current and valid license as a certified public
accountant issued under the laws of any state and who applies to the board for a
license as a certified public accountant under the provisions of Section 5087 may, until
the time the application for a license is granted or denied, practice public accountancy in
this state only under & cross-border practice privilege pursuant to the provisions of
Article 5.1 (commencing with Section 5096), except that, for purposes of this section,
the individual is not disqualified from & cross-border practice privitege during the period
the application is pendmg by virtue of maintaining an office or principal place of
business, or both, in this state. The-beard-maybyrogutationprovideforexemption;
cradit-orproration-oifsesto-aveis-dupieationoifess:



5092. Pathway 1

(a) To qualify for the certified public accountant license, an applicant who is applying
under this section shall meet the éducation, exammatlon and experience requirements
specified in subdivisions (b), (c), ahd (d) or otherWISe prescnbed pursuant to this article.
The board may adopt regulations as necessary to implerhent this section.

(b) An applicant for the certified public accountant license shall present satisfactory
evidence that the appllcant has’ completed a baccalaureate or higherdegree conferred
by a college or university, meeting, at a minimum, the standards described in Section
5094, the total educational program to include a minimum of 24 semester units in
accounting subjects and 24 semester units in business related subjects. This evidence
shall be provided prior to admission to the examination for the certified public
accountant license, except that an applicant who applied, qualified, and sat for at least
two subjects of the examination for the certified public accountant license before May
15, 2002, may provide this evidence at the time of application for licensure.

(¢) An applicant for the certified public accountant llcense shall pass an examination
prescribed by the board pursuant to this article.

(d) The appiicant shall show, to the satisfaction of the board, that the applicant has
had two years of qualifying experience. This experience may include providing any type
of service or advice involving the use of accounting, attest, compilation, management-<-
advisory, financial advisory, tax, or consulting skills. To be qualifying under this section,
experience shall have been performed in accordance with applicable professional *
standards. Experience in public accounting shall be completed under the sipervision er
in the employ of a person licensed or otherwise having comparable authority under the
) laws cf any state or country to engage in the practlce of publlc accountancy i
the superws ion of an lndxv dual llcensed by a state to engage in the practice of publlc
-accountancy. ..

(e) This section shall remain in effect onlv until December 31, 2015, and as of that
date is repealed, unless a later enacted statute, that is enacted before December 81y
2015, deletes or extends that date.

Comment: At the July 2007 meeting the Board recommended that staff pursue a law
change to sunset Pathway 1 and suggested a date of January 1, 2012. However, staff
compared the length of time provided to candidates to complete the licensure
requirements under Pathway 0 and propose a com,oarable amount of tfme for the
sunset of Pafhway 1.

5109. Jurisdiction Over Expired, Cancelled Forfeited, Suspended or
Surrendered Llcense

The expiration, cancellatlon, forfeiture, or suspension of a license, prastice-privilege; or
other authority to practice public accountancy by operation of law or by order or decision
of the board or a court of law, or the voluntary surrender of a license by a licensee shall
not deprive the board of jurisdiction to commence or proceed with any investigation of or
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action or disciplinary proceeding against the licensee, or to render a decision
suspending or revoking the license.

5116.6. Definition of “Licensee”

Anywhere the term "licensee” is used in the article it shall include certified public
accountants, public accountants, partnerships, corporations, individuals licensed out-of-
state practicing in this state under cross-border practice helders-cf-practice-privileges,
other persons licensed, registered, or otherwise authorized to practice public
accountancy under this chapter, and persons who are in violation of any provision of
Article 5.1 (commencing with Section 5096).

5134. Fees
The amount of fees prescribed by this chapter is as follows:

(a) The fee to be charged to each applicant for the certified public accountant
examination shall be fixed by the board at an amount not to exceed six hundred dollars
($600). The board may charge a reexamination fee not to exceed seventy-five dollars
(§75) for each part that is subject to reexamination.

(b) The fee to be charged to out-of-state candidates for the certified public accountant
examination shall be fixed by the board at an amount not to exceed six hundred dollars
($600) per candidate.

(c) The application fee to be charged to each applicant for issuance of a certified
public accountant certificate shall be fixed by the board at an amount not to exceed two
hundred fifty dollars ($250).

(d) The application fee to be charged to each applicant for issuance of a certified
public accountant certificate by waiver of examination shall be fixed by the board at an
amount not to exceed two hundred fifty dollars ($250).

(e) The fee to be charged to each applicant for registration as a partnership or
professional corporation shall be fixed by the board at an amount not to exceed two
hundred fifty dollars ($250).

(f) The board shall fix the biennial renewal fee so that, together with the estimated
amount from revenue other than that generated by subdivisions (a) to (e), inclusive, the
reserve balance in the board' s contingent fund shall be egual to approximately nine
months of annual authorized expenditures. Any increase in the renewal fee shall be
made by regulation upon a determination by the board that additional moneys are
required to fund authorized expenditures and maintain the board's contingent fund
reserve balance equal toc nine months of estimated annual authorized expenditures in
the fiscal year in which the expenditures will occur. The biennial fee for the renewal of
each of the permits to engage in the practice of public accountancy specified in Section
5070 shall not exceed two hundred fifty dollars ($250).

(g) The delinquency fee shall be 50 percent of the accrued renewal fee.

(h) The initial permit fee is an amount equal to the renewal fee in effect on the last
regular renewal date before the date on which the permit is issued, except that, if the
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permit is issued one year or less before it will expire, then the initial pé_,rmit feeisan
amount equal to 50 percent of the renewal fee in effect on the last regular rehewal date
before the date on which the permit is issued. The board may, by regulation, provide for
the waiver or refund of the initial permit fee where the permit is issued less than 45 days
before the date on which it will expire. DR

T {_) The fee to be charged for the certl ﬁcatfon of documents ewdencmg passage of
the certified public accountant examination, the certification of documents evidehcing
the grades received on the certified public accountant examination, or the certification of
documents evidencing licensuré 'shall be twerity-five dollars {$25)."

9 (i) The board shall fix the fees in accordance with the limits of this section and, on
and after July 1, 1990, any increase in a fee fixed by the board shall be pursuant to ’
regula‘uon duly adopted by the board in accordance with the limits of this sectish:’

& (K) It is the intent of the Legislature that, to ease entry into the public accounting
profession in California, any administrative cost to the board related to the tertified
public accountant examination or issuance of the certified public accountant certificate
that exceeds the maximum fees authorized by this section shall be covered by the fees
oharged forthe blenmal renewal of the perml’t to practtce
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ETATE QF CALIFORMNIA

ATTACHMENT 2
COMMITTEE ON PROFESSIONAL CONDUCT

MINUTES OF THE MEETING
July 19, 2007
Hilton Pasadena
168 S. Los Robles Avenue.
Pasadena, CA 81101

CALL TO ORDER

Donald Driftmier, Chair, called the meeting of the Committee on Professional Conduct
(CPC) to order at 9:30 AM. Mr. Driftmier indicated that to ensure compliance with the
Bagley-Keene Open Meeting Act, Section 11122.5(c)(6), if a majority of members of the
full Board are present at a committee meeting, members who are not members of that
commitiee may aftend that meeting only as observers. The Board members who are
not committee members may not sit at the table with the committee, and may not
participate in the meeting by making statements or by asking questions of any
committee members. '

Mr. Driftmier thanked Mr. Swartz for chairing the May 10, 2007, CPC meeting.
Mr. Driftmier also thanked Board staff for their work and the participants who came to
the CPC meeting to give their input.

To set the stage for a CPC meeting containing many issues requiring analysis and
decisions, Mr. Driftmier read a passage about imagination and change, innovation and
the people who pursue it.

Mr. Driftmier introduced Executive Officer Carol Sigmann. Ms. Sigmann stated that this
was Aronna Wong's last CPC meeting and Board meeting due to her planned
retirement on July 31, 2007, and that Ms. Wong had made many valuable contributions
to the Board. Ms. Sigmann introduced Melody L. Friberg, who started with the Board on
June 25, 2007, and will assume Ms. Wong's position. Ms. Friberg thanked

Ms. Sigmann and Ms. Wong, and she gave a brief statement regarding her experience
and education. Mr. Driftmier stated that he appreciated Ms. Wong’s assistance with the
CPC meetings, that the Board will miss Ms. Wong very much, and that the Board
welcomed Ms. Friberg.



& Present:
. David Driftmier, Chair

. Sally Anderson

Richard Charney
Lorraine J. Hariton
Marshal Oldman
Manuel Ramirez
David Swartz

Board Members Observing:
Angela Chi

Robert Petersen

Lenora Taylor

Board Staff and Legal Counsel -
Patti Bowers, Chief, Licensing Division Y PR
Melody L. Friberg, Legrslatlon/Regulatlons Coordlnator B

Mary L. Gale, Communications and Planning Manager "

Mary LeClaire, Executive Analyst .

Peter Marcellana, Practice Privilege Analyst

Kris McCutchen, Licensing Manager

Greg Newmgton Chief, Enforcement Division

Dan Rich, Assistant Executive Officer

George Ritter, Legal Counsel

Carol Sigmann, Executive Officer . '
Aronna Wong, Leglsla’txon/Regulat:ons Coord nator

Other- Partlcmants . e
Ken Bishop, Na’uonal Assocsa’uo; of fate Bo cou
Roger Bulosan, Chair, Qualifications Committée (QC)

Tom Chenoweth

Mike Duffey, Ernst and Young LLP (

Stephen L. Friedman, Society of California Accountants (SCA) :
Suzanne Jolicoeur, American lnstltute of Certified Public Accountan’ts (AICPA)
Richard Robinson, Richard Robinson & Associates

Hal Schultz, California Society of Certified Public. Accountants (CalCPA)

Antonette Sorrick, Deputy Dlrector Board Relatzons Department of C@nsumer Aﬁalrs
(DCA)

Jeannie Tindel, Cahforma Soc ety of Certn'led Pubhc Accountants (CalCPA)

|. Minutes of the May 10, 2007, CPC Meeting.

It was moved by Mr. Swartz, seconded by Dr, Charney, and carried to approve the
minutes of the May 10, 2007, CPC meeting (Mr. Ramirez abstained).



[l Discussion Related to Timeframes for Addressing Cross-Border Practice and
Peer Review.

Ms. Sigmann discussed the Cross-Border Practice and Peer Review timetables as
outlined in her July 3, 2007, memorandum to CPC and Board members, “Timeframes
for Addressing Cross-Border Practice and Mandatory Peer Review" (Attachment I).
She stated that the focus will be to fully review & analyze the changes, have all
documentation put together to support the direction of the Board, and to timely address
any enactment of legislative or regulatory changes that need to occur.

Ms. Sigmann stated that Cross-Border Practice is on “the fast track,” at least the fastest
track on which the Board could place it, and she asked for any feedback or questions as
she discussed this subject. She stated that in this meeting, policy direction from the
Board was needed on three Cross-Border issues, as discussed in the July 9, 2007,
issue paper from staff, “Policy Decisions to Provide Direction for Drafting Statutory
Language to Address Cross-Boarder Practice Issues” (Attachment Il):

» Eliminating or easing the notification requirement.
« Substantial Equivalency.
» Cross-Border Practice by firms.

Ms. Sigmann went on to-say that in the November 2007 CPC meeting, it would consider
any issues not addressed in the current issue paper, and the CPC would review draft
statutory language prepared by staff-after policy decisions made at the Board meeting.
In the March 2008 Board meeting, Ms. Sigmann anticipated the Board's review and
approval of the proposed statutory language, which could be amended into existing
legislation between April and June. The Senate Business, Professions and Economic
Development Committee would hear the bill, and then the full Senate would consider
the bill (Board staff would prepare regulations in July if necessary). After passage in the
Senate and returning to the Assembly, the bill would be heard in Assembly Business
and Professions Committee and on the Assembly floor in July and August.

Ms. Sigmann stated that if all goes well, i.e., all issues and guestions were answered by
the Board, and the fimeframe was met, then a bill could go to the Governor in
September of 2008. However, Ms. Sigmann cautioned that in order to meet this
proposed timeframe, the CPC and Board meetings would be very demanding.

While the legislation would become effective in January 20089, the anticipated
implementation date and compietion of the rulemaking process would be July 2008.
The additional time would be necessary to deal with any required changes, such as
staffing issues and legislative budget change proposals.

Mr. Oldman asked if there is an existing bill that can accommodate this amendment.
Ms. Tindel verified that CalCPA has a two-year bill that can be amended. Mr. Robinson
discussed another possible bill and suggested the option to separate Cross-Border
Practice from Peer Review. He stated that there are bills in both the Senate and the
Assembly that could be used for such an amendment. Mr. Robinson also mentioned



that the restatements issue could be added fo one of those bills, thus using more than
one bill to effectuate all these changes.

Ms. Sigmann stated that the CPC meetings wouid alternate between discussions of
Peer Review and Cross-Border Practice. There will'be:an August 3, 2007, meeting of
Mr. Swartz, Mr. Driftmief, and Board staff with Bill Gage, Chief ‘Constltarit forthé‘Senate
Business, Professrons and Economlc Development Commiittee;-and Ros§ Warren, -
Chiief Constiltant for the Aeeembly Business and Professions Comimittee. The focus ‘of
that meeting will be thé‘Board's progress with Peer Review, Mr.-Gage's and: -
Mr. Warren's issues with Peer Review, and how to expedlte the process. T hat meetmg
may affect the timetable presented at today's CPC meeting.

The September 2007 CPC meeting will include Peer Review issues of who would
participate, how the Board will deal with deficient findings and transparency.

Ms. Sigmann stated that the greatest concern would most likely be with the consumer -
protection piece. In January 2008, the Peer Review discussion will ontinue related to
oversight and renewal, and staff will ask for policy direction in these areas, For the
May 2008 meeting, staff will have prepared the. report forthe Legislature and draft
language. Because staff must have Board policy decisions on these issues;-

Ms. Sigmann indicated that she believed that a special meeting in February.2008 may
be necessary. She requested that Board members let her know their schedules. There
was dxecuss ion that Board members’ schedules would be tight due tc the tax-season:
Mr. Robmeon recommended choosing a Senate bill that has already passed the Senate
in order to take the pressure off the Board and to avoid a February 2008 meaeting during
tax season. As a vehicle for amendment, the bill would be heard in the Assembly:tiext -
May, the bill would go back to the Senate in-August, and the bill could go to the ~ s~
Governor in September He 'stated that he believed the Legislature will pursuea - e
modlﬁed timetable: nex‘t year with regard to whichtype of bills they will hear and, when
Ms. Srgmann stated that If Mr Robmson S. recommended course of action.couild be
taken, then the elements of the time frame could be accomplished fastér. M. Rebinson
stated his belief that the Legislature is favorable to-accommodating the Board's task
forces and required hearings in this post-Enron era. He stated that it would be better to
amend an existing one-year bill rather than to start with a two-year bill, which he
believed ieglslatrve staff would recommend as the more standard process.

Ms. Slgmann stated that if this fast track is successfu[ all work by the Board and. staff
must be done by May of 2009. If it is not possible to use the fast track, staff will go
forward with something in 2009. Ms. Sigmann.reminded the Board that whichever
model they choose for Peer Review, if additional staff are required to implement the
model, then the program could not be |mplemented until a legislative budget change
proposal is approved and the additional Board staff are hired. :



It was moved by Mr. Ramirez, seconded by Mr. Oldman, and carried unanimously
to approve the “Timeframes for Addressing Cross-Border Practice and Mandatory
Peer Review.”

ill. Policy Decisions to Provide Direction for Drafting Statutory Language to Address
Cross-Border Practice issues.

Mr. Driftmier commented that Cross-Border Practice is typical in the accounting
profession and it is an important issue since licensees are expected to know the other
states’ laws. He thanked NASBA and Mike Ueltzen for information and comments
provided at previous meetings.

Ms. McCutchen reviewed the Quick Poll results with regard to what other states have
instituted for Cross-Border Practice, “Cross-Border Practice Quick Poll Results”
(Attachment lll). Mr. Bishop discussed the 11 states that have passed legislation
regarding mobility (Cross-Border Practice) and in what part of the process they are,
e.g., developing regulations.

Ms. Hariton asked for a matrix form of states’ information on the status of what
legislation had been initiated or passed, key criteria of their proposals, and updates for
each meeting. Mr. Bishop stated that he would provide a summary in matrix format to
Ms. Sigmann. Mr. Bishop went on to say that he considered mobility success to be a
state that had passed legislation that (1) has no notification required; (2) has no fee
required; and (3) reiterates that the state board has clear jurisdiction over CPAs visiting
that state. He stated that there are four entities in agreement regarding mobility issues:
state boards, AICPA, accountants coalition, and NASBA.

Mr. Swartz asked whether standard language could be provided to legislators so that
adopted language would be consistent and not subject to different interpretation among
states. Mr. Bishop suggested using the exposure draft with. uniform language as well as
the possibility of California reviewing language for potential interpretation problems.

Mr. Swartz asked whether any states have refused to consider revision of their existing
language, and Mr. Bishop responded that there were a few states. NASBA was setting
up meetings with those states to discuss the issue with board members and board
attorneys.

Mr. Swartz asked if it were preferable to have AICPA work for a federal law on mobility
to apply to all states rather than try to attain agreement with each individual state.
Mr. Bishop stated his belief that control left to the states was better than a federal law.

Regarding the status matrix on states’ mobility programs, Ms. Sigmann stated that she
would meet with staff and Ms. Hariton to ascertain what information they needed.



Ms. McCutchen began the discussion of the issue paper on Cross-Border Practlce
“Palicy Decisions to Provide Directiori for Drafting Statitory*Langtiage to Address -
Cross-Boarder Practice Issues “ (Attachment H}, by stating that staff had listed’ ﬂve
options, although the Board may have other options. Options could be combined if the
Board desired. Ms. McCutchen reiterated the key questlons to be consndered i’
choosing options: e

e  What should be the quahﬂcatlons for practltloners and ﬂrms to legally practlce in

" California?

 How much Board oversight is essential for consumer protéction?

e Where should the line be drawn between essential consumér protéction vs.
unnecessary, burdensome regulation?

Ms. McCutchen stated that the answers o these questtons would lrkely have to be
presented to the. Legxslature at some pomt m the process of propos ng changes to ‘ ’
Cross-Border Practice.

Issue 1. Eliminate or ease the notification requirement: Ms. Wong indicated that the
Uniform Accountancy Act (UAA) exposure draft discussed in the prior Board meeting
contained an overarching principle that state boards should trust each other regarding™
appropriate licensing and discipline. She also related Mr. Robinson’s drivers' licerise
analogy that a licensed driver can drive in all states, but he or she must kriow the dnvmg
laws of each state. Ms. Wong also discussed Julie D’Angelo Fellmeth's opposmon to
eliminating notification, specifically the need to provide a good rationale to chang
‘Board’s 100+ years of state-based regulation, which Ms. Felimeth believed woiild t
, dismantled by eliminating notification. Ms. Fellmeth Had stated that notification'w
-provide the Board with the authorn&y fo rssue a practlce pnvrlege that could then be
taken away when warranted ;

Mr."Robinson rerterated the c;oncept of “no escape” from Board actions taken ;
subsequent to receiving a complaint from an offended party or another agency. He
stated that there would be no negative impact to the Board's authonty and regulatory
enforcement power, were notification to be eliminated.

Mr. Oldman asked if all states have a continuing education (CE) requirement of

80 hours. Mr. Bishop replied that a few states do not. Mr. Robinson stated that
Cross-Border Practice did not envision that a California license would be needed,
wherein the 80 hours of CE are required for renewal. Rather, Cross-Border is for
temporary and incidental practice! Mr.-Robinson stated that licensure requirements are
different among the states and those requirements are not expected to-change.

Ms. Sigmann asked about the ramifications of a CPA movi ng his or her office to -
California. Mr. Duffey replied that if thé CPA relocates their principal place of business
to California, then they must be licensed by California.



Mr. Swartz asked that only those options in the staff issue paper that are consistent with
Section 23 of the UAA be discussed. Ms. Wong replied that both Options 1 and 5 are -
consistent with the UAA.

Ms. McCutchen read the disadvantages of the options. California has a reportable
events requirement, but not all states have this.

Mr. Swartz stated his opinion that California’s notification system is antiquated because
law-abiding CPAs will follow the laws and regulations, whereas unscrupulous individuals
would fail to follow the requirements, such as the reportable events requirement. They
would continue practicing until someone complained, at which time they would come to
the Board’s attention.

Ms. Anderson stated that she believed that non-Californja CPAs are hired by clients
from that CPA’s own state, so that those clients do have access to information
regarding that CPA on the state's database.

Ms. Hariton inquired about the status of the NASBA database, and she suggested that
out-of-state CPAs wanting temporary and incidental practice in California could register
with the NASBA database.

Mr. Swartz stated that the consumer does have the responsibility to find out information
regarding their accountant of choice. If they cannot find information, perhaps they
should choose another CPA for whom information is available.

Mr. Ramirez stated that he believed that all states have a Website with information
regarding its licensees.

Mr. Robinson reiterated the importance of trusting other state boards. He said that
California is unique in its requirement for reportable events, which would still be
applicable for Cross-Border Practice as well as temporary and incidental practice.
UAA Section 23 does not repeal any California licensee requirements; rather, it
reinforces the “no escape” provision that non-California CPAs are subject to for
temporary and incidental practice. Ms. Wong clarified that the current Cross-Border
Practice Privilege statute goes beyond the temporary and incidental practice statute.
She advised that a Cross-Border Practice proposal be clear regarding these elements
so that Board staff could draft the appropriate statutory language to accurately reflect
the Board’s decision.

Mr. Bishop agreed that Cross-Border Practice Privilege and temporary and incidental
practice are different, so that both Section 23 and Section 7 should be viewed together.
The exposure draft recommends that the CPA would have to issue any audit he or she
does in California, through a firm licensed in California. Therefore, the Board would
have direct regulatory authority over the entity issuing the audit.



Mr. Oldman asked whether an out-of-state CPA who solicits clients in California would".
be covered under Section 23. The ariswer was that anything could be done under
Section 23, with the exception of attest work, which would have to be issued‘through a
firm licensed in California.

Mr. Schultz discussed that California does not havea definition of “terfiporary and”’
incidental.” Itis not clear if “incidental’ refers to work done incidental to an engagement
or incidental to the CPA’s practlce in another state He stated'that the phrase: m;gh’t be’
used in the sense that a CPA does hot have an‘office in California. Mr. Schultz stated -
his belief that the intent of Section 3 was to encompass any type of practice as Iong as
the CPA does not have an office in California. ‘

Ms. Bowers discussed both Options 1 and 5 and she stated that Optlon 5 isthe one
most similar to Section 23.

It was moved by Mr. Oldman, seconded by Mr. Swartz, and unanimously carfied
that the CPC recommend to the Board Option 5 on Page 6 of the staff issue paper
regarding “Eliminating or Easing the Notification Requirement.” Option 5 states:
“Eliminate the requirement for notification and the fee associated with California
practice privilege as in Option 1, but only permit a practitioner to perform the -
services he or she is legally authorized to perform in his or her state of principal
place of business. For example, if a practitioner has been dlsmplmed and isnot
permitted to perform audits in the state of principal place of busmess he or shé
would not be authorized to perform audits in California.”

Issue 2. Substantial Equivalency: Ms. Wong discussed the history of substantial™-* %
equivalency. When the UAA proposed that all states have the same licensing laws, the'
Board prOposed in 2000 to adopt the UAA licensing requirements, inciuding the
150 hours of education. The California Legislature did not support this requ«rement
which was the equivalent of a Master's degree when California had not even requi red a
Bachelor's degree up to that time. The resulting compromise was two pathwaysto -
licensure, with Pathway 2 being equivalent to the UAA licensing requirement. NASBA
indicated that Pathway 2 was substantially equivalent, but Pathway 1 was not. -~ =
California requires that to meet substantial equivalency, a CPA must be licensedina -’
state that NASBA indicates is substantially equivalent and meets all UAA requirements,
mcludmg the 150 hours; or the CPA could have completed 150 hours to be considered”
“individually substantially equivalent.” For flexibility, California also added an alterhative
that the CPA is considered substantially equivalent if he or she has practiced public
accountancy in four of the last ten years (“four of ten”). California’s lack of consistency
with the UAA substantial equivalency standards causes problems, because some statés
do not consider California to be a substantially equivalent state. Problems result for
both CPAs wanting to work in California as well as Cahfornia CPAS who Wxsh to: have
Practice Privilege in other states. '




Mr. Driftmier noted that California does not have substantial equivalency even among its
own licensees, since licensees who are licensed after 2002 must complete 500 hours of
audit experience before they are able to do audits in California.

it was stated that Option 4 was consistent with the UAA.

Mr. Robinson discussed the possible sunsetting of Pathway 1 by 2012 or 2013 to make
California a substantially equivalent state. This time frame would also give adequate
notice of requirements fo high school students considering accounting as a career.

Mr. Swartz asked about the number of individuals following Pathway 1. Mr. Robinson
suggested looking at all new licensees over the last several years to ascertain the
numbers of licensees in each pathway. Ms. Wong noted that there was a trend to follow
Pathway 2. Mr. Robinson suggested a long lead-time before the sunsetting of

Pathway 1 in order fo give adequate notice to students.

Mr. Duffey stated that Pathway 1 CPAs must demonstrate that they individually meet
the UAA criteria. He noted that there are grandfather clauses, such as “4 of 10,” if the
individual passed the exam before 2012 - - but he stated that not all states have
adopted these grandfather clauses.

Ms. Hariton stated that consumer protection involves licensees coming into California,
and California’s requirements for these individuals being consistent with the UAA.

Ms. Wong stated that deleting Pathway 1 makes California a fully substantially
equivalent state; then our licensees can have Cross-Border Practice in more states.

Mr. Bishop stated that a random selection of transcripts indicated that many individuals
with Bachelor's degrees who had not completed the full 150 hours were ciose to

140 units. He said that a Bachelor's degree with only 120 hours was rare. In addition,
the “4 in 10” provision has been removed from the UAA and rules.

Dr. Charney asked if 2012 was an appropriate cutoff date for deleting Pathway 1.

Mr. Robinson stated that he believed 2012 was adequate notice, and he pointed out
that California would become a fully substantially equivalent state as soon as the bill is
signed, rather than waiting for 2012. In response to a questnon it was. pointed out that
this would not affect the “G” and “A” licenses.

The issue was discussed regarding whether the extra 30 hours required shouid relate to
accounting. Mr. Robinson stated that academic staff had testified that the units were
taken in related areas, such as computer applications and management.

it was moved by Mr. Oidman, seconded by Dr. Charney, and unanimously carried
that the CPC recommend to the Board Option 4 on Page 11 of the staff issue
paper regarding “Substantial Equivalency.” Option 4 states: “Do not modify the



practice privilege laws related to substantial equivalehcy. Instead, pursue.a law
change to sunset Pathway 1 ata specn‘led future date (for example,
January 1, 2012).” '

Issue 3. Cross-Border Practice by Firms: Ms. Wong discussed-the history and*
explained that up to 20086, the Board had Practice Privilege for individual prac’ntloners
but not for fi irms. Law changes from AB 1868 how allow Pract:ce Prmlege holders to
practice on behalf of their firm, orthe ir firm is allowed to practice throughan individual
Practice Privilege holder. The iaw reqliires that Practice Privilege holdérs pravide
identifying information about their firm. The UAA proposai presented to the Board is
different from California law.

Mr. Schultz stated that he thinks Option 4 is workable for California and is not an
onerous issue. The UAA applies only to audits. The UAA Committee worked on a
definition of “home office” that will be included in the final UAA rule that comes out.

Ms. McCutchen and Ms. Wong discussed Option 1, and they stated that it was
consistent with the UAA but was very different from existing California laws. There was
discussion that Option 4 would leave the successful California process in place.

Mr. Bishop stated that the intent of Section 7 was mobility if there was substantial” -
equivalency, with the exception of audits.

It was moved by Ms. Hariton, seconded by Mr. Oldman, and unanimoiisly carried
that the CPC recommend to the Board Option 4 with modification, as_ mdacated on
‘Page 15 of the staff issue paper regarding “Cross-Border Practice by Flrms a
The modification deletes “attest services” and substitutes language 16 resuit |n\
‘Option 4 specifying: “Provide an alternative firm registration, as described in
Optlon 3, but only for audits of entities with home offices in California. Non-attest
services could be prowded without any form of flrm reglstratlon ?

Gow

The Board awaits the definition-of “home office.”

Mr. Driftmier thanked Mr. Ramirez for purchasing coffee for the meetlng, and he
thanked all the Comirnittee members

IV. Comments from Members of the Public.

Members of the public provided their comments during the ceurse of the meeting.
V. Agenda ltems for Next Meetiné.‘ - | ‘ | L ' Lo
Scheduled for the next meeting is a discuseion of Mandafory »F"eer Re\)iev?; :

There being no further business, the meeting was adjourned at 12:30 PM.
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ATTACHMENT 3

CROSS-BORDER PRACTICE ISSUES

INTRODUCTION

At the March 22-23, 2007, Board meeting, representatives of the National Association of
State Boards of Accountancy (NASBA) and the American Institute of Certified Public
Accountants (AICPA) made a presentation to the Board regarding the need to ease
cross-border practice. The presentation covered proposed revisions to the Uniform
Accountancy Act (UAA) intended to increase the uniformity of states’ laws underpinning
cross-border practice. (See Attachment 1 for excerpts from the minutes of that
meeting.)

At the May 2007 meetings of the CPC and the Board, discussion related to mobiiity and
the UAA Exposure Draft continued. The Exposure Draft was considered for two
reasons. First was to determine whether the Board wanted to submit comments. (The
comment letter submitted by the Board is provided as Attachment 2.) A second reason’
for considering the Exposure Draft was to determine if the Board wishes to pursue
changes in California law to address the difficulties involved in cross-border practice as
articulated at the March 2007 meeting. The purpose of this paper is to address the
second objective related to developing proposed revisions to California law.

This analysis covers the three main issues reiated to cross-border practice: (1)
eliminating or easing the notification requirement, (2) substantial equivalency, and (3)
cross-border practice by firms.

in evaluating these issues and options, the CPC and the Board may wish to keep in
mind the following guestions:

»  What should be the gualifications for a pracfitioner or firm to legally practice in
California?

» How much Board oversight is essentia for consumer protection?

» Where should the line be drawn between essential consumer protection and
unnecessary regulation that restricts cross-border practice”

ELIMINATING OR EASING THE NOTIFICATION REQUIREMENT

OVERVIEW

During the past two meetings, the CPC and the Board heard comments indicating that

to be responsive in today’s business environment and to adequately serve their clients,

CPAs need to be able to practice in multiple states. It was noted that the current
system of state-based reguiation, with its lack of uniformity and varied notification



requirements, makes cross:border practice very difficult. The solution propoeed in the
UAA Exposure Draft has been characterized as “no notice/no fee/no escape

At its May 10, 2007 meeting, the CPC reviewed a staff analysis of the UAA Expcsure
Draft, which mcluded discussionpoints ‘both in favor of'and in opposition to élifminating
the rro‘mﬁca’rren requrrement (Aﬁaohment 3 provrdes those drscuesron pomts for -
consideration: Also seé the-miniites. of that mgeti igicy cPCC Agenda ltem 1, for‘more
information.)  Afterteviewing dnd disclissing the staff ahalysis, the CPC recomriended,
and the Board adoptéd, a-position 'of support-for modifyirig the UAA to eliminate‘the
notification requirement for cross-border practice. The CPC also placed on its agenda
for discussion at a future meeting consideration of whether California law should be
modified to incorporate the "no notice/no fee” approach, and if so, what form those
modifications should take.

Before ¢onsidering various options, the CPC hasbefore'it the generdl question of
whether the notification currently required for California practrce pri vrlege should'be
eased or eliminated to facilitate practice in: ‘California by CPASs litensed | in cther states.
When deliberating on this question, the CPC niay find it useful to consrder the following
key points brought up at its May 2@07 meetrng ’

The CPC expressed support for the overarchmg pri nolple that state boards should
trust one.another to appropriately license and-appropriatély discipline. The Board

supported this viewpoint and noted that trust'is fundamental to facilitating the twin

goals of consumer protection and enhanced mobility. ‘From this perspettive, it can
be argued that the appropriate “front énd” checks on a practitioner’'s quali fca-tions

and the “back end" checks to drsc phne as necessary have already been w b

nothmg more than a record kee "ng process

Ms. D Angelo Fellmeth representlng ‘rhe Center for Pubhc interest Law {CPIL)
communicated CPIL's opposition to the “no notice/no fee approach.” As stated in
the draft May 10, 2007 minutes “She [Ms. D'Angels Féllmath] indicated thatthere is
anecdotal evidence to show mobility is a problem, but no real data. She expressed
concern regarding whether the problem was of sufficient magmtude to warrant
dismantling the state-based licehsifig system thathas been in place for over 100
years. She added that she would have a greater comfort level with the proposal if
there was some demonstration of the magmtude of the probiem and if an alternatrve
system such as the national fidensee’ database was fuily Up-and funning.”

Richard Robinson, representing his clients (the "Big Four” accounting firms)
presented a “driver’s license analogy.” The May 10, 2007 draft CPC minutes state:
“He [Mr. Robinsor] explained that if a person has a driver’s ficense in New York, that
person does not need to get andther licehse to drive in California, buit does need to
comply with California’s Motor Vehicles Code. If a person with a California driver's
license goes to New York, that person has to comply with New York’s laws. For
example, in California, it is legal to turn right on a red light, but it is illegal in New



York, and if California-licensed driver turns right on a red light in New York, that
person can get a ticket.” This driver's license analogy may be useful for
conceptualizing the “no notice/no fee” approach.

If, after deliberating on the information that has been provided, it is concluded that the
notification currently required for California practice privilege should be modified, either
by eliminating nofification altogether or by changing the requirements in some way to
ease practice in California by out-of-state CPAs, then the next step would be 1o identify
more specifically what form that modification should take. Below are some possible
options for eliminating or easing the notification requirement for California practice
privilege.

OPTIONS FOR CONSIDERATION

Option 1: Eliminate the requirement for notification and the fee associated with
California practice privilege. Permit any practitioner who meets California’s substantial
equivalency requirements and who holds a current, valid license to practice pubiic
accountancy in the state of principal place of business to practice in California.

Advantages:

» This option is consistent with the overarching principle that state boards shouild trust
one another to appropriately license and appropriately discipline practitioners.

« Eliminating notification would make it much easier for CPAs licensed in other states
to serve clients in California.

= Changing California’s laws to eliminate notification would allow California to
participate in a-national effort o ease mobility and facilitate cross-border practice.

* |t has been suggested that since there is automatic jurisdiction, complaint-driven
enforcement, and reportable events requirements, eiiminating notification
streamlines administration and reduces unnecessary record-keeping without
weakening consumer protection.

»  The consumer information benefits of notification may be addressed more efficiently
through other means. The NASBA licensee database, when fully operational, will
make information available to consumers about practitioners licensed anywhere in
the United States.

Disadvantages:
= Under this option, the Board would be unable to perform any “front end” checks to

make sure a practitioner engaged in cross-border practice js duly licensed and has
not been disciplined or convicted of a crime.



» This aption would permit unrestricted practice by a practitioner whose license has
been disciplined in a state other than the staté of prihcipal place of buSiness, or
whose license in the state of principal place of business has been restricted but is
still “current and valid.”

conv:cted of a crimig until the' s’tate @f prmczpal plac:e of busmess takes appropnate
discipline.

* Notification currently enables the Board to provide information to consumers via
licensee-lookup regarding an out-of-state practitioner’'s qualifications, thereby
assisting consumers in making informed decisions. Until NASBA's licensee
database is fully up and running, eliminating notification would take away this
important source of information for consumers.

* It'can be argued that nofification providés a means of informing out-of-state
practi itioners ‘about Califorria’s requirements. Without riotification, licensees
engaged-in cross-border practice would bear the full'burden of educating themselves
regarding California’s requirements.

Option 2: Eliminate the requirement that out-of-state licensees seeking California

practice privilege give notification to the Board. Instead requiire out-of-stéte licensees to

provide notification and pay a fee to a central database for cross-border practitioners to
be developed in the form of national tracking system. The fee would support d_atabase
development.and maintenance. Encourage other states to adopt smiar law “hanges
so that this national database would serve as a resource for state boardf :
cohsumers seekmg mformatlon regardmg practtt:oners engaged in cross- borcier

pract ce. Do T

Advantages*
. Smce practltloners would only bé requ;red to- pr@wde one notlﬂcatan emd ‘pay one
fee, the burden of engaging in cross=border practice would be eased signi facanﬂy

* This option has the potential to provide many of the same consumer protection and
consumer information benefits as the current Practice Privilege Program.

Disadvantages‘:\' " : o o

* The entity that would develop and administer such a database has not been
identified. While NASBA appears o be a logical choice, it has not agreed to b&‘the
administering entity.

* To meet the needs of multiple state boards, notification requirements might need to
be simplified which could diminish the consumer protection benefits of notification; or



alternatively the administering entity would neecd the capability to review
requirements unigue to each jurisdiction which could be complex and costly.

For an entity other than NASBA to successfully deveiop and maintain this database,
many states wouid have to agree to pariicipate, enact appropriate law changes, and
enter into contracts with the database developer. This scenario appears unlikely.

Options 3: Eiiminate the requirement for notification and the fee associated with
Californiz practice privilege as in Option 1, but only for those practitioners providing
non-attest services. Continue to require notification for attest services.

Advantages:

This option . would make it much easier for practitioners licensed in other states to
provide non-attest services to California clients.

This option would retain notification for the area of greatest consumer risk — attest
services.

Since audits are signed in the name of the firm, there is a possibility the consumer
might not know the identity of a practitioner causing consumer harm and therefore
may not be able to communicate this information to the Board. Requiring notification
for attest services is a way to address this concern.

To be authorized to sign reports on aftest engagements under California practice
privilege, a minimum of 500 hours of attest experience is required. Requiring
notification for attest services would enable the Board to retain the ability to verify
compliance with this requirement.

This option might be a reasonable first step in order to-gradually move towards
eliminating notification for all services.

Disadvantages:

The Board would be unable to perform any “front end” checks to make sure the
practitioner is duly licensed and has not been disciplined or convicted of a crime.
Furthermore, with no notification the licensee-iookup information currently availabie
on the Board's Website would no longer be available to assist consumers.

This option would make California’s cross-border provision inconsistent witn the
UAA and possibly inconsistent with the iaws of most other states,

Option 4: Eliminate the requirement for notification and the fee associated with practice
privilege as in.Option 1. Parmit any practitioner who has not had his or her right to
practice revoked or restricted by a regulatory authority or been convicied of specified
crimes related to the practice of public accountancy such as embezzlement or fraud



within a specified period of time (for example, a five-year period) to practice public
accountancy in California without notification or fee.

Currently, under California practice privilege, practitioners must report potentially
disqualifying conditions which include being ¢onvicted of a crime; having a licehse
denied, suspended, revokéd, br othaérwiss discipliried or sanctiongd; béing the stbject
of an investigation by or before a state, federal or local agency or court; or havmg had a
judgment or arbitration award Of $3® BOBSF greater related to thé prattitioner's’
professional conduct, Whan adisqualifying condition is repotted; Board staff réview the
reported information to make a determination regarding the practitioner's qualifications
for practice privilege. In a sense, Option 4 would retain the basic policy behind this
approach, but modify it for a “no notice” environment.

Advantages:

* By denying cross-border practice to licensees who have been disciplined by a
regulatory authority or corivicted of a crime, this option wéuld provide beﬁer
consumer protection than Option 1.

» [Even though some individuals would be barred from cross-border practice; this
option would still allow the vast majority of out- of-state CPAS to serve Califottia
clients without-having to give notice. A' '

» Like Option 1, this option would streamline administration and reduce the record-
~keep ng currently requ1red in the Prao‘uce annege Program i oy

,,,,,

Dtsadvantages

» The Board would be unable to perform any “front end” checks to make sure the
practitioneris duly lieensed and hag not:been disciplined-or conv' ted of'd. crifme.
Furthermore, with no notification, the licensee-lgokup-informati ioh 'durrenﬂy available
on the Board's Website would no longer be available to assist consumers.

» This option would be inconsistent with the UAA and with cross-border provisions in
many states

. Thzs option. could potentially deny Cross border practice to an out-of-state CPA who
has beeér fehabilitatéd and-is'curréntly practicing in compliance with the law.

Option 5 Eliminate the réquirement for netification and‘the fee associated with
California practice privilege as in-Option 4;:but only permit a‘practitionerto perform the
services he or she is legally authorized to perform in his or her state of principal place of
business. ‘For example, if a practitioner hasbeen disciplined and is fiot permitted o™
perform audits in the state of principal place of busmess he or she would not be
authorized to perform audits in California,



Advantages:

This option is consistent with the overarching principle that state boards should trust
one another to appropriately license and appropriately discipline practitioners.

By imposing the same restrictions on the license that exist in the state of principal
place of business, this option would provide better consumer protection than Option
1.

Like Options 1 and 4, this option wouid streamline administration and significantly
reduce the record-keeping currently required in the Practice Privilege Program.

Disadvantages:

This option would permit unrestricted practice by a practitioner whose license has
been discipiined in a state other than the state of principal place of business.

The Board would be unable to perform any “front end” checks to make sure the
practitioner is duly licensed and has not been disciplined or convicted of a crime.
Furthermore, with no notification, the licensee-lookup information currently availabie
on the Board's Website would no ionger be available to assist consumers.

This option would permit unrestricted practice by practitioners who have been
convicted of a crime until the state of principal place of business takes appropriate
discipline.

SUBSTANTIAL EQUIVALENCY

OVERVIEW

The concept of substantial equivaiency was added to the UAA a decade ago to bring
about uniformity in state licensing requirements in order to facilitate cross-border .
practice. With the goal of uniformity in mind, states were encouraged to enact licensing
laws “substantially equivalent” to the requirements in the UAA. The UAA’s licensure
requirements provide basic standards for entry-ievel competency in the areas of
education, exam, and experience.

The Board pursued conformity with the UAA in two phases. in the first phase, as part of
its 2000 sunset review, the Board studied the UAA and proposed changes to its

licensing laws to achieve more consistency with the UAA’s licensing provisions. The
outcome of the sunset review process was a legisiative compromise, which, in 2001,
enacted two “pathways” to licensure. These pathways are codified in Business and
Professions Code Sections 5082 and 5093. Pathway 1 allows applicants to qualify for
licensure with oniy a baccalaureate degree, but requires two years of experience
(Section 5092). Pathway 2 (Section 5083) is consistent with the UAA and requires that



licensure applicants complete a baccalaureate degree and 150 semester urits of
education. These applicants have a one-year experience requirement.

Af’rer these laws were enacted, the Board requested an evaluation by NASBA's
Qualification Appraisal Service to assess California’s substantial equivalency. The
Board was’ 'm‘@rmed 'tha*r Caiifom'a wa.s “suB‘stant‘iaHy‘ equivalent but only wth regard
enac‘red UAA Cross- border prevrsrons do not view Cahfornra as a quy substantrally
equivalent state.

The second time the ‘Board considered the UAA was in 2003-2004, This time the
discussion focused on cross-border practice and concluded with the development of the
Practice Privilege Program. In developing this program, an attempt was made to
achieve consistency with the UAA by requiring compliance with the provisions in
Section 5083 for California practice privilege. Specifically, current practice privilege
requirements make practice: in California:available 10 licensees of other states who meet
one of the three requirements: (1) the practitioner is from a state considered by the
Board to have licensure reguiréments: "sutistantially. equivalent” to Business and *
Professions Code Section 5083; (2) the practitioner has individually met licensure
requirements ' substantrally equivalent” to Business and.Professions Codé Sectiom
5093; or (3) the practitioner has practiced public accountancy for four ofthe last ten
years. This later provision was intended to make cross-border practice available to
licensees who were not from “substantial equivalerit states” and may have obtaified
licensure prior o the estab lishment of the reguirement to complete 150 semester units
of education. -+ \ Lo ( o e

These praotlce prrvr!ege requirements were consi istent-with stbstantial e;:au,uvalerrsyg P
provisions in UAA Section 23 at'the time the Board considered this issue in 2003-2004.
Recent revisions to the UAA allow those individuals licensed before 2012 to be désined
substantrally equrvalent wthout oompletmg 150 semester umts of educa‘rlon

Fhe UAA Exposure Draft drsouesed at- Bcard mee’ungs in Maroh and‘May 20@7
proposed many revisions to the UAA related to cross-border practice, but did riot speak
to substantial equivalency: However, the CPC at its May 2007 meeting did express an
interest in considering substantial equivalency in the context of changesto California-
law for enhanced mobility. During those discussions and earlier discussions of the
matter, it was noted that although the concept of substantially equivalency was originally
intended to facilitate mobility, current laws miight instead be creating a barrier 16 cross-
border practice. - Within this framework, the following questions may merit consideration
by this CPC and the Board: (1) Dothe substantial equivalency provisions in California
law need to be modified to better facilitate cross-border practice by qualified out-of:state
practitioners seeking te serve Cal ifornia clients? (2) Do California laws needto be
modified in order to make it easier for California CPAs 10 serve their clients in other
states? The options discussed below address one or both of these questions. It would
also be possible o combine options so that both questions are addressed.



OPTIONS FOR CONSIDERATION

Option 1. Eliminate all substantial equivalency requirements (including the provision of
practicing public accountancy-for four of the last four years) for cross-border practice in
California and allow any CPA to practice here who has a current, valid license to.
practice public accountancy from any state.

Advantages:

Eliminating the substantial equivalency provision would make it easier for out-of-
state CPAs to practice in California. Currently, some CPAs with current, valid
licenses do not qualify for California practice privilege because they are not from &
“substantially equivalent” state, do not have the 150 semester units of education,
and have not.been practicing long enough to meet the requirement of practicing
public accountancy for four of the last ten years. Under this obtion, these CPAs
would be able to practice in California. .

This opotion is consistent with the overarching principle that state boards shouid trust
one another to appropriately license and appropriately discipline.

By eiirﬁinating all educational requirements for California practice privilege, this
option would address the concern that Cahfomxa has higher standards for practice
privilege than for licensure.

Disadvantages:

Eliminating the substantial equivalency requirements could permit individuals with
inadeguate education to practice in California. It was noted that some states (for
example Delaware) license individuals with only an Associate of Arts degree.

This option, by itself, would not make it easier for California CPAs to practice in other
states.

This option is inconsistent with the UAA and the cross-border provisions in most
other states.

Option 2: Modify the Board’s substantial equivalency requirements so that out-of-state
CPAs with current, valid licenses can practice in California if they meet the reguirements
of either Section 5082 or 5093 of the Business and Professions Code (not just Section
5093 as in current iaw).



Advantages:

* This option would, allow.most qut-of-state CPAs to.practice in California.without .
making practice. pnvnlege available to individuals wnh only. an Assbc ate of Arts
degree. .. .- .

» This option would address the concern that California has Righer standards or

practice privilege than for licensure.
Disadvantages:

* This option, by itself, would not make it easier for California CPAs to practice in other
states.

« This option is inconsistent with the UAA and the cross- border provrsnons in most
other states < ’
Option 3: Eliminate current substantial equivalency reguirerhents. Instead permit
CPAs with Current valid licenses issued by other states to prac’uoe in Cal fomla on{y if
California CPAs are permitted to practice in their states. For example alisw CPAS from
Arizona to practice in California only if Arizona allows California CPAs to practjce there.
This option would need a delayed effective date to.allow other s’tates t:me to make the
necessary law changes.

Advantages:

* Once other.§

* This op’uon xs bu l‘c on the underlylng assump’uon that other statés approprtately
license and appropriately discipline, and is consistent. wth the overarchmg principle
of mutual trust among state boards.

Disadvantages: . .
« |t could be logistically challenging to work out such agreements with other states,
and it may be very difficult for all of the other states involved to pursue approprlate

law changes. . .

» This option is inconsistent with the approach to cross-border prac’nce |n the UAA and
in the laws of most other states.

* |n some instances, this option could allow CPAs with inadequate education to
practice in California.

10



Option 4: Do not modify the practice privilege laws related to substantial equivaiency.
instead, pursue a law change to sunset Pathway 1 at a specified future date (for
example January 1, 2012).

Licensing statistics show that Pathway 2 has become an increasingly popular choice
among applicants for ficensure. in 2002 when the “pathways” were created, there were
more than three times as many applicants licensed -under Pathway 1 compared with
Pathway 2. Since that time, the number of licenses issued under Pathway 1 has
steadily declined, while the number of licenses issued under Pathway 2 has steadily
increased. In 2005, Pathway 2 became the more popular licensing option (1548
licenses were issued under Pathway 2, while 1143 licenses were issued under Pathway

1). The difference in the number of appiicants seeking licensure under the two
pathways further increased in 2006 {1616 licenses were issued under Pathway 2
compared with only 888 licenses under Pathway 1).

Advantages:

* This option would allow Caiifornia to become a fully substantially equivalent state
making it easier for all California CPAs to practice in other states that have enacted
the UAA cross-border practice provisicons.

= This option would address the concern that California has higher standards for
practice privilege than for licensure.

» This option is consistent with the UAA.
Disadvantages:

* This option, in itself, would not make it easier for out-of-state CPAs 1o practice in
California.

* This option would affect licensure as well as practice privilege requirements and
would make entry into the profession more difficult at 2 time when there is a
shortage of CPAs. For this reason, it may be difficult to obtain support for this
legisiation.

CROSS-BORDER PRACTICE BY FIRMS

OVERVIEW

Concerns about cross-porder practice by firms increased with the development of the
Practice Privilege Program. Most of the practice privilege laws were enacted in 2004
with an operative date of January 1, 2008. During 2005, the Practice Privilege Task
Force met to deveiop regulations for implementing the program. At the Task Force's
March 2005 meeting, it was noted that problems couid arise in 2008 when the practice
privilege laws replaced the temporary/incidental practice provision that for many years
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had allowed out of-state practltloners and firms some flexibility with regard to cross—
border practice in California. The concern was that the practice priv Iege Iaws in eﬁect
at that time provided for cross-border practice only by individuals and contained no
mechanism for cross-barder practice by firms.

.....

Ta§< practitioners m pamouiar commumcated oonoem to the Task Force that, w thout
regts’cermg their firms, they wo g_no longer be able to prepare tax returns for clxenta
who had moved to California,. .in response to this.problem, in 2005, Business and
Professions Code Section 5054 was enacted creating a very narrow exception from
practice privilege, licensure, and firm registration requirements so that out-of-state
CPAs and CPA firms could prepare tax returns for California residents. (See
Attachment 4.) .

In 2006, when the California practice privilege laws became operative, it became clear
that this exception was too narrow. Section 5054 did not permit out-of-state CPAs and
their firms to prepare corporate and parinership tax returns or to provide financial
statement services to, California clients. To provide these services the practitioner
would need a prac’uoe privilege and the firm would have to register. It was also noted
that many firms found it difficult to meet California’s firm registration requirements. In
order to register, the firm would need a California licensee as a partner or shareholder.
In addition, California law permits registration of firms as either professional
corporations or as partnerships, including limited liability partnerships (LLPs), while
some out-of-state firms are organized differently, for example as Limited Liabilify
Compan ies (LLCs).

To address these concerns, .in 2008, Sections 5035 3, 5096.12, and 5096.13 were .
added to the C hforn ‘a,;Accountancy Act by AB. 1868 (see Attachment 5). These
statutes allow. ,festaie firm 1o practice through a practice privilege holder who, on
his or her. notificatidn form, is required to provnde specific ideritifying mformat:on about
the firm such as (a) firm name, (b) address, (c) phone number, and (d) federal taxpayer
identification number. When practicing under this.provision, the firm consents to the
Board's jurisdiction. From October 2008 through April 2007, more than 2 000 practice
privilege holders identified firms as practlcmg through their practice prtvrleges

As discussed above, the CPC and the Board recently considered the UAA Exposure
Draft proposing changes to enhance mobility. A key component of the proposal.is the
elimination of the notification requirement for individual practice privilege. The Exposure
Draft also includes proposed modifications related to firms intended to provide for
consumer protection and make the UAA’s firm registration provisions compatible with a
“no notification” environment.

Because the current firm cross border practxce prov;s;ons in Cahforma law are'tied to
notification, some modifications will need to be made if the Board decides to pursue a
law ohange to modify or eliminate practice privilege notification requirements. Below
are some options for making these modifications. It should be noted that if the CPC and
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the Board decide to retain the current notification requirement, no law changes related
to firm cross-border practice would be needed.

OPTIONS FOR CONSIDERATION

Option 1: Adopt the proposed provisions for firm registration in the UAA Exposure
Draft.

For a firm that has an office in the state, the Exposure Draft requires registration if it
either provides attest services or uses CPA in the firm name or does both. [f the firm
does not have an office in the state, it must register if it provides audit services for a
client with a home office in the state.

The Exposure Draft also permits firms that do not have an office in the state to provide
services in the state without registration provided the services are performed by a
practice privilege holder and other specified requirements are met. To perform audits
for a client that does not have its home office in the state or compilations and reviews
for a client that has its home office in the state the firm must pariicipate in a peer review
program and comply with the firm ownership provisions in the UAA. Other services may
be provided if the firm may lawfully provide those services in the state where the
practice privilege holders have their principal place of business.

These requirements represent a significant departure from current California firm

registration requirements which are not based on performing attest services or using the
CPA title. -

Advantage:

= This option could ease cross-border practice if all states enacted the UAA provisions
for firm registration.

Disadvantages:

= Because the UAA provisions are very complex and lack key definitions (for example,
definition of “home office”), it would be difficult for the Board to communicate the
substance of and necessity for these law changes to the Legisiature.

» This proposal would involve significant changes in California’s firm registration
requirements that are unrelated to cross-border practice. There appears to be no

need for these changes, and implementation could be challenging for staff and
ficensaes.

»  The UAA's registration reguirement for firms without an office in the state applies to
audits but not reviews. The Board at its May 10-11, 2007, meeting indicated that it

did not support this approach and believed the same requirements should apply to
both of these attest services.



did not supﬁor’r this approach and believed the same reqguirements should éppl’y to
both of these attest services.

Option 2: Modify current law to permit cross-border practice by firins with no
notification provided the firm only performs the services it is Iegaliy authorized to
perform in the state where it is registered and performs these sevicés only th rough’'3
California practice privilege holder or a California licensee.

e

Ad\}anfége\s‘: a
* This oﬁt'ic‘jnﬁvvoﬁidﬂéasé cross-border practice by firms.

« By eliminating notification and registration requirements, this option could streamline
administration and reduce unnecessary record-keeping.

.= This option is consistent with the prmcrpie that state’ ‘boards should trust one another
{ to appropri iately fi fcense and approprlately dnscrphne ‘ :

s
¥

Dlsadvanta.ges: o -

* Since audits are signed in the name of the firm, under this option th&re is the risk
that the consumer. might not know the identity of a practitioner causmg consumer
harm and therefore may not be able to communicate this information’ to the Board.
This disadvantageis exacerbated by the fact there may be more thah one ﬂrm with
the same name.

= |t é_'an be argued that this ‘option provides less-consumer protection than=the 1A -
Exposure Draft with respect fo audits by firms with home offices in this state.

Option 3: Create an “alternative firm registration” process as desciibéd below

This “alternative firm registration” process would require that one partnér-or sharéholder
who qualifies for practice privilege provide the Board with his/her name, state of
principal place of Business, license number, and the idenitifying mforma‘mon abou’t the
firm that'is currently required for the ﬂrm to practi¢e through a practice pruvnege holder.
That partner of shareholder would then serve as the contact person for the firm’s
practice in California: Other employees of the firm who qualify for practice privilege
could then practice’ in Ca\n‘orma without notsce 'This “alternative firm registration” would
only be available to a firm that does ot have a California off:ce

Advantages:

= Thrs option retains many of the features of the current approach to frm cross-border
"practice that appears to be working well.
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* Since the Board would have identifying information about the firm and a contact
person in the firm, it can be argued that this option permits the Board o be more
responsive to consumer inguiries and/or complaints than Option 2.

= Because this option retains key features of current law, it may be easier to pursug’
the necessary legislation.

Disadvantages:
* |t can be argued that any form of noftification/registration interferes with mobility.

» It has been suggested that since there is automatic jurisdiction and complaint-driven
enforcement, any form of notification/registration is unnecessary record-keeping.

Option 4: Provide an alternative firm registration, as described in Option 3, but only for
attest services. Non-attest services could be provided without any form of firm
registration,

Advantages:

« By reguiring “registration” for attest services, this option focuses on the area of
greatest consumer risk and provides better public protection than Option 2.

» By permitting out-of-state firms to provide fax and other non-atiest services in
California without registering, this option would more readily facilitate mobility better
than Option 3.

» Like Option 3, this option retains key features of current law.

Disadvantages:

« |t can be argued that any form of notification/registration interferes with maobility.

» |f has been suggested that since there is automatic jurisdiction and complaint-driven
enforcement, any form of notification/registration is unnecessary record-keeping.

CONCLUSION:

The issues and options in this analysis are provided to assist the CPC and the Board in
developing policy direction related to cross-border practice. This direction will guide
staff and iegal counsel in drafting statutory amendments for consideration at future
meetings.

Prepared July 8, 2007
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ATTACHMENT 4

SECTION 3
DEFINITIONS

When used in this Act, the following terms have the meanings indicated;
(a) "ATCPA" means the American Institute of Certified Public Accountants.
(b) “Attest” means providing the following financial statement services:

(1) any audit or other engagement to be performed in accordance with the
Statements on Auditing Standards (SAS);

(2) any review of a financial statement to be performed in accordance with the
Statements on Standards for Accounting and Review Services (SSARS);

(3) any examination of prospective financial information to be performed in
accordance with the Statements on Standards for Attestation Engagements
(SSAE); and

(4) any engagement to be performed in accordance with the standards of the
PCAOB

The standards specified in this definition shall be adopted by reference by the
Board pursuant to rulemaking and shall be those developed for general

application by recognized national accountancy organizations, such as the
AICPA, and the PCAOB. ‘

COMMENT: Subject to the exceptions set out-in Section 14, these services are restricted to
licensees and CPA firms under the Act and licensees can only perform the attest services through
a CPA firm. 1Individual licensees may perform the services described in Section 3(f) as
employees of finms that do not hold a permit under Section 7 of this Act, so long as they comply
with the peer review requirements of Section 6(j). Other attestation services are not restricted to
licensees or CPA firms; however, when licensees perform those services they are regulated by
the state board of accountancy. See also the definition of Report. The definition also includes
references to the Public Company Accounting Oversight Board (PCAOB) which make it clear
that the PCAOB is a regulatory authority that sets professiomal standards applicable to
engagements within its jurisdiction.

=

(©) “Board” means the Board of Accountancy established under Section 4 of
this Act or its predecessor under prior law.

COMMENT: The general purpose of references to prior law, in this provision and others below,
is to assure maximum contimuity in the regulatory system, except where particular changes are
specifically intended to be brought about by amendment of the law.

12/05
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(3) Shall not provide public accountancy services in this state from any office located in
this state, except as an employee of a firm registered in this state. This paragraph does not
apply to public accountancy services provided to a client at the client's place of business or
residence. ‘

(4) Is deemed to have appointed the regulatory agency of the each state thatissyed in
which he or she holds a the-individual's certificate, license, or permit upen-which-substantial
eguivalency-s-based as the individual's agent on whom notices, subpoenas or other
process may be served in any action or proceeding by the board against the individual.

(5) Shall cooperate with any board investigation or inquiry and shall timely respond to a
board investigation, inguiry, request, notice, demand or subpoena for information or
documents and timely provide to the board the identified information and documents.

(6) Shall not perform any services in this state under cross-border practice that the
individual is not legally authorized to perform in the individual's state of principal place of

business.

gy (d) (1) No individual may practlce under a cross-border practice in this state antw#ege

without prior approval of the board if the individual has-erasguires-at-any-time
term-of-the-practiceprivilege; any disqualifying condition under paragraph (2) of this

subdivision.

(2) Disqualifying conditions include:

(A) Conviction of any crime other than a minor traffic violation.

(B) Revocation, suspension, denial, surrender or other discipline or sanctions involving
any license, permit, registration, certificate or other authority to practice any profession in
this or any other state or foreign couritry or to practice before any state, federal, or local
court or agency, or the Public Company Accounting Oversight Board.

(C) Pendency of any investigation, inquiry or proceeding by or before any state, federal or
local court or agency, including, but not limited to, the Public Company Accounting
Oversight Board, involving the professional conduct of the individual.

(D) Any judgment or arbitration award against the individual involving the professional
conduct of the individual in the amount of thirty thousand dollars ($30,000) or greater within
the last 10 vears.

(E) Any other conditions as specified by the board in regulation.

(3) The board may adopt regulations exempting specified minor occurrerices of the
conditions listed in subparagraph (B) of paragraph (2) from being disqualifying conditions
under this subdivision.

{e) An individual who acquires any disgualifving condition under Section 5096(d)(2) while
practicing under cross-border practice in this state shall cease practicing immediately in this
state and shall not resume practice in this state without prior approval of the board. OR

(e)An individual who acguires any disqualifying condition under Section 5096(d)(2) while
practicing under cross-border practice in this state shall immediately notify the board in
writing of the nature and details of the disgualifying condition.

Comment: The term “practice privilege” is being replaced with the term ‘cross-border
practice” to alleviate confusion throughout the language regarding the proposed no
notice/no fee/no escape requirement in this state and use of the term cross-border is
consistent with the UAA.



CPIL Cumments regarding Cross-Border Practice

Subject: CPIL Comments regarding Cross-Border Practice

. From: "Julie D'Angelo Fellmeth" <julied@sandiego.edu>
Date: Tue, 13 Nov 2007 16:50:35 -0800
To: Mary LeClaire <mleclaire@cba.ca.gov>, Angela Chi <angelac@wcac cpa.com>, Bill Macaloney
<jaxmarkets@aol.com>, Robert Petersen <bpetersencpa@yahoo.com>, Paula Bruning
<pbruning@cba.ca.gov>, David Swartz <david.swartz@gsbbcpa.com>, Donald Driftmier
<ddriftmier@vtdcpa.com>, Kathryn Rubenacker <kathryn.rubenacker@gsbbcpa.com>, Leslie
LaManna <lesliejl@aol.com>, Lorraine Hariton <lorraine@xeolux.com>, Richard Charney
<richar5507@aol.com>, Tracy Garone <tag@stoughtoncpa.com>, Ross Warren
<Ross.Warren@asm.ca.gov>, Sally Flowers <zunigaflowers@yahoo.com>, Stuart Waldman
<stuartwaldman@earthlink.net>, Matthew Powell <mpowell@wilkefleury.com>, Olaf Falkenhagen
<prekel@aol.com>, Randy Miller <rmiller@mngcpa.com>, Stephen Friedman
<taxwizz@sbcglobal.net>, Bruce Allen <cpalobby@calcpa.org>, Jeannie Tindel
<jeannie.tindel@calcpa.org>, Ed Beranek <ed@rebcpas.com™>, Dorothy Calegari
<dcalegari@gosca.com>, Kristine Caratan <kristine.caratan@mossadams.com>, Brian Annis
<Brian.Annis@sen.ca.gov>, Michael Duffey <michael.duffey02@ey.com>, Anne Mox
<amox(@cba.ca.gov>, George Ritter <George Ritter@dca.ca.gov>, David Tolkan
<david@dtaxpro.com>, Liza Walker <Iwalker@cba.ca.gov>, "Gary O'Krent" <bluok@aol.com>, Kris
McCutchen <kmccutchen@cba.ca.gov>, Richard Robinson <rrobinson@rrassoc.com>, Harold
Schultz <hal.schultz@cox.net>, Laura_Zuniga@dca.ca.gov, Neal West
<neal. west@mossadams.com>, Arthur Berkowotz <artbcpa@aol.com>, Gary Bong
<gbong@bbrcpa.com™>, Roger Bulosan <rbulosan@lautze.com>, Harish Khanna _
<harish.khanna@us.pwc.com™>, Antonette Sorrick <antonette_sorrick@dca.ca.gov>, Michele Santaga
<msantaga@cba.ca.gov>, Bill Gage <bill.gage@sen.ca.gov>, Carol Sigmann
<csigmann@cba.ca.gov>, Dan Rich <drich@cba.ca.gov>, Greg Newington
<gnewington@cba.ca.gov>, Melody Friberg <mfriberg@cba.ca.gov>, William Sturgeon
<sturg@sbcglobal.net>, Pete Marcellana <pmarcellana@cba.ca.gov>, Mary Gale
<mgale@cba.ca.gov>, Michelle Mills <Michelle.Mills@cdph.ca.gov>, Conrad Davis
<cdavis@ueltzen.com>, Michelle Elder <melder@eldertax.com>, Peggy Ford-Smith
<peggy@fsamarin.com>, khansen@kpmg.com, Bronwyn Hughes <bhughes@csea.org>, James Lee
<JamesLeeCPA@att.net>, Jeffrey Martin <jmartincpaca@aol.com>, Steven Mintz
<smintz@calpoly.edu>, Morris Miyabara <dtaxcat@sbcglobal.net>, Kathleen Platz
<kplatz@schwartzplatz.com>, Lenora Taylor <ltaylorlaw@earthlink.net>, Sally Anderson
<sarah.anderson@ey.com>, Manuel Ramirez <mramirez@ramirezintl.com>, Meedie Young
<info@ramirezintl.com>, Patti Bowers <pbowers@cba.ca.gov>, Rudy Bermudez
<rudybermudez@msn.com>, eweichel@sandiego.edu
CC: eh4@sbcglobal.net

Dear CBA Members:

Attached please find CPIL's comments and exhibits on cross-border practice. Thank
you in advance for reading these materials.

Sincerely,

Julie D'Angelo Fellmeth
Ed Howard

Julianne D'Angelo Fellmeth

Administrative Directox
Center for Public Interest Law

1of2 11/14/2007 9:08 AM



[L Ctmments regarding Cross-Border Practice

University of San Diego School of Law
5998 Alcala Park

San Diego, CA 92110

(6199 2€60-4806

(619) 2€0-4753 (fax)

www.cpil.org

At 11:530 AM 11/13/2007, Mary LeClaire wrote: i

Please replace pages 9 & 10 to the September 2007 Board minutes under Board
Agenda Item II.A. The correction to the second bullet at the top of page 9 is
in guotations below:

Any licensed firms and sole proprietors who perform Statements on Standards for
Accounting and Review Services "8" engagements as the highest level of work.

Please let me know if you have any guestions. Thank you.

Mary LeClaire

Executive Analyst

California Board of Accountancy
{916) 561-1719
mleclaireficba.ca.gov

This mail was scanned by BitDefender
For more informations please visit http://www.bitdefender.com

Content-Type: application/octet-stream
Content-Encoding: base64
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MEMO TO: Members of the California Board of Accountancy

FROM: ‘Julianne D’ Angelo Fellmeth
Administrative _Director
Center for Public Interest Law

Ed Howard

Senior Counsel
Center for Public Interest Law

DATE: November 12, 2007

Re: (CPC Agenda Item III; Full Board Agenda Item IX.C.4) Should Possibly
Unqualified, Incompetent, And Criminal Individuals From Out-Of-
State Claiming To Be CPAs Be Allowed To Practice Accountancy
Without Any Scrutiny By This Licensing Board Until They Ruin The
Lives Of California Consumers?

Thank you, in advance, for takmg the time to review this memo and the accompanying
exhibits.

The Center for Public Interest Law

The Center for Public Interest Law (CPIL) is a nonprofit, nonpartisan academic and
advocacy organization based at the Untversity of San Diego School of Law. For 27
years, CPIL has studied occupational licensing and monitored California agencies that
regulate businesses, trades, and professions, including the California Board of
Accountancy (CBA). CPIL’s Administrative Director has participated actively on
several CBA task forces, including its Task Force on Audit Standards and Practices
which was created in 2002 to formulate recommendations for reform of accounting
regulation in response to the multi-billion-dollar Enron/Andersen/WorldCom scandals
and whose work resulted in the epactment of three bills reforming California’s regulation
of the accountancy profession the same year.'

' The bills were AB 270 (Correa and Figueroa); AB 2873 (Frommer); and AB 2970 (Wayne).

Center for Public Interest Law m Children’s Advocacy Institute m Energy Policy Initiatives Center
5998 Alcald Park, San Diego, CA 92110-2492 = Phone: (615) 260-4806 m Fax: {619) 260-4753
717 K Strest, Suite 509, Sacramento, CA 95814-3408 w Phone: (916) 444-3875 = Fax: (916) 444-6611
www.cpil.org m www caichildlaw.org m www.sandiego, edu/eplc
Reply to: .0 San Diego [0 Sacramento




Sum'mar:\./ of the Problem and the Memo

From the CBA’s agenda and supporting materials it appears as though t the CBA is for the
second year in a row poised to approve an effort to ease cross-border- practlce by making
it impossible for the CBA to check up on the competence, qualifications; and even
criminal record of those claiming to be out-of-state CPAs before those” out-of-state
individuals ruin the financial well-being of Californians.

This memo explains Why this controversial proposal — rejected by the Législature just
last year when it forced amendments to AB-1868 (Bermudez) — is poor public policy and
directly at odds with the CBA’s core mission, indeed its very reason for existence.

More specifically, this memo provides (i) an explanation as.to why advance notice is
essential to any self-respecting consumer protection program; and (ii) exhibits for the
edification of the CBA, including the Los Angeles Times coverage of the effort last year; 2
and letters of concern from the Cahforma Attorney General’s Office, Consumers Union,
and former Senator Liz Figueroa.?

As you read this memo please recall: the CBA practice privilege program purportedly
frustrating cross-border practlce consists of payment of at most $100 and the 20 mmute
completion of an online form.*

If — against all logic — the form is in fact such an impediment, the form can be changed.

A. AB 1868 (Bermudez)

Just last year the Legislature rejected the proposal the CBA is poised to urge on it again.
AB 1868 (Bermudez) — before amendments were forced upon it — would have
eliminated the then less-than-one-year-old requirement that out-of-state individuals
claiming to be CPAs obtain a practice privilege by taking twenty minutes to fill out an
online form and paying at most $100.

Instead, anyone who resided out of state who claimed to be a CPA would have been able
to provide “tax services” (undefined) to Californians with no notice at all to the CBA,
thus preventing the CBA from checking into whether they were, in fact, a CPA, let alone
whether their licenses were suspended or whether they were a criminal.

The current practice privilege program has been in force for all of about sixteen months,

2 The Los Angeles Times coverage is attached as Exhibit A.

* Attached as Exhibit B.

4 In the vast majority of instances, the fee will be only $50 because the vast majority of out-of-state CPAs
are not signing audit reports, which requires the higher $100 fee.

P



B. What Others Sav About The Idea Of Eliminating Notice To The
CBA.

Mr. Bruce Allen of CalCPA succinctly makes the best case for why the CBA must — if it
is to make any claim to placing the interests of consumers above the mere theoretical
convenience of CPAs — obtain advance notice of an out-of-state individual’s intent to
practice in this State as a supposed CPA when in 2005 he wrote:

“The new practice privilege will provide [the CBA] with increased
opportunity to protect California consumers by letting [the CBA]
know who is practicing in California ...

“The -CBA has repeatedly refused to exempt tax practice from the
notification requirement as tax practitioners can cause tremendous
consumer harm. In fact, the CBA has had difficulty with CPAs
licensed to practice in bordering states that have substantial tax
practices in California.”

— Mr. Bruce Allen, October 1, 2005, Calzfornza CPA4 (full article is
attached as Exhibit C)°

Exactly so. In this regard, Mr. Allen in 2005 agreed with Consumers Union in 2006
when the respected publisher of Consumer Reports in opposing last year’s AB 1868,
wrote:

“The Board would no longer have the statutory authority to keep
known ‘bad apples’ from providing California CPA services until after
an incident sufficient to warrant discipline has occurred and been
proven.”

— Consumers Union, letter opposing AB 1868 (Bermudez) (attached as
Exhibit B)

Then-California Attorney General Bill Lockyer agreed and joined CPIL, Consumers
Union, and the Foundation for Taxpayer and Consumer Rights in opposing the portion of
AB 1868 that did what the CBA is considering again (see opposition letters attached at
Exhibit B).

When considering whether the CBA should through AB 1868 dispense with obtaining
notice of an out-of-state individual’s intent to practice here as a supposed CPA, former
Senator Liz Figueroa — Chair of the Senate Business and Professions Committee for
nearly a decade — wrote:

5 Mir. Allen has said in the past that this quote is taken out of context. The entire article is attached as
Exhibit C so CBA members can judge for themselves whether it is taken out of context.



“Far more important to me, personally, is the CBA’s extremely weak
justification for [eliminating the prior notice to the ‘CBA]. As
repeated several times over a number of board meetings, the
industry claims, and the CBA acquiesces, that enforcement after the
fact will solve any possible problems from this open-ended
permission.for non-licensees to practice [in California] wﬂhout the
CBA’s knowledge. N S

I cannot state this firmly enough. The CBA has the smallest and
least well-staffed enforcement division of any comparably sized
board in the state. This is an ongoing and enormous problem made
worse as each new accounting scandal moves into the headlines ..
[The CBA] is almost entirely incapable of assuring the public that lt
has anything near the resources to enforce its existing laws.
Arguing that AB 1868’s new, quite significant abdication of prior
regulatory authority will be effective because the CBA will be able to
enforce any violations after the fact makes no sense.”

— Former Senator Liz Figueroa, Senate Business and Professions Chair
for eight years, letter to Governor Schwarzenegger May 18, 2006
(attached as Exhibit B)

Moreover, the expert staff policy analysts at the Senate Business. and Professmns
Committee observed the bizarre double standard created by the CBA abandomng any
effort to check on the quallﬁoatlons of out-of-state individuals claiming to be CPAs
before they potentially ruin the lives of our neighbors: :

C.

“Accountahts from outside California should not be treated more
favorably, or be given easier access to practice accountancy in
California than California accountants are.

— Senate Business and Professmns Committee analysis of AB 1868
(2006)

Eliminating The Ability Of The CBA To Check On The
Qualifications, Competence And Criminal Record Of Out-Of-
State Individuals Claiming To Be CPAs Is Flatly Inconsistent
With Its Mission And Vision.

The CBA’s “Mission Statement” is as follows: |

“The mission of the California Board of Accountancy is to protect the
public welfare, particularly consumers, by ensuring that only
qualified persons and firms are licensed to practice public
accountancy and that appropriate standards of competency and



practice, including ethics, objectivity and independence are
established and enforced.”

(http://dca.ca.gov/cba/board_info/mission.shtml)

The beginning of the CBA’s “Vision” statement reads as follows:

“The vision of the California Board of Accountancy (CBAj is fo be the
premier regulatory agency that provides exemplary consumer
protection, fosters high ethical standards, promotes continuous
quality improvement in the practice of public accountancy, and
operates with maximum efficiency.

Created by statute in 1901, the California Board of Accountancy's
legal mandate is to regulate the accounting profession for the public

interest by establishing and maintaining entry standards of
qualification and conduct within the accounting profession, primarily
through its authority to license.”

(http://dca.ca.gov/cba/board_info/mission.shtml — emphasis supplied)

Notice the underscored language. The way the CBA protects consumers is “by
establishing and maintaining entry standards of qualification and conduct within the
accounting profession.” It does not say “by waiting until a consumer is grievously and
irreparably harmed and thereafter checking up on the supposed CPA.”

These values are echoed in California Business and Professions Code section 5000.1,
which reads in full:

“Protection of the public shall be the highest priority for the
California Board of Accountancy in exercising its licensing,
regulatory, and disciplinary functions. Whenever the protection of
the public is inconsistent with other interests sought to be promoted,
the protection of the public shall be paramount.”

Next, consider how the CBA describes its own history:

“From its inception in 1901, by statute the California Board of
Accountancy (Board) has been charged with regulating the practice
of accountants the public could rely upon as being competent...

From the beginning of the 20th Century, consumer protection has
been the undertaking of the Board. A December 1, 1913, letter to
Governor Hiram Johnson signed by Secretary-Treasurer Atkinson
states, ‘For the further protection of the business public, a statute
should be enacted regulating the practice of public accounting so as
to require all persons holding themselves forth as being qualified to
obtain from this Board the certificate of certified public accountant.



Public accounting is now generally recognized in business to be of

such importance that a_standard should be set by public authority
and no one allowed to practice without proper credentials.” .

(http://dca.ca.gov/cba/board_info/history.shtml — underscoring added)

The underlined passage needs repeating: “[N]Jo one [should be] allowed to
practice without proper credentials.”

Now, measure these consumer protection values against just two of the “disadvantages”
listed by CBA staff to the options that involve eliminating the requirement that the CBA
be able to check into the qualifications, competence and criminal background of those
claiming to be CPAs before those individuals ruin the lives of Californians:

“Under this option, the Board would be unable to perform any ‘front
end’ checks to make sure a practitioner engaged in cross-border
practice is duly licensed and has not ‘been disciplined or convicted
of a crime .

This option would permit unrestricted practice by practitioners who
have been convicted of a crime until the state of principal place of
business takes appropriate dlscrplme "
(Cross-Border Practice Issues, provided to the CBA for the Ni:}vember“ 1‘5-16,w200‘?
meeting, at pp. 3-4)

How can the CBA, mindful of its primary mission and vision, seriously considér a
proposal that would “permit unrestricted practice by practitioners who have
been convicted of a crime™?

How can the CBA, mindful of its primary mission and vision, seriously consider a
proposal that will prevent itself from making sure that someone who claims to be a CPA
in good standing really is a CPA in good standing?

How can the CBA, mindful of its primary mission and vision, expose Californians to
such a risk when all that is currently required is a simple, online form and payment of
at most $100 to possibly prevent such harm; to prevent the financial lives of Californians
~being forever ruined by those who claim to be CPAs in good standing but might be
criminals instead?

Answer: It cannot. This, respectfully, is not a hard call. Exactly none of the
undocummented, rumored .inconveniences that lay at the purported basis of the proposal to
blindfold the CBA, preventing it from doing for out-of-state residents what it would insist
upon for those who happen to live here, can possibly justify this regulator saying, “We
will simply take the word of anyone who lives out of state who claims to be a CPA.
Their word that they are licensed, are not a criminal, are not on probation — their word



will definitively be good enough for us ... until they ruin someone’s life. Then we will
investigate.”

D. Bizarrely, The Proposal To Eliminate The CBA’s Abilitv To
Verify That Somegne Who Claims To Be A CPA Really Is A CPA
Is A Proposal That Is Inconsistent With The CBA’s Own Advice
To California Consumers.

If a “no notice” proposal is adopted, the CBA will be violating its own commonsense
advice to California consumers. Consider the advice the CBA currently provides to
California consumers about how to select a CPA for themselves. Does the CBA suggest
that consumers should roll the dice and wait until their lives are ruined before checking
into the claimed qualifications of CPAs? '

Né. Here is what this CBA suggests:
“When selecting a CPA, you should consider the following:

» Check the license status from our Web License
Lookup or call the California Board of Accountancy
at (916) 263-3680. Specificallyy, make sure the
license is current and active (renewed with
continuing education).

« Check whether there have been any enforcement
actions against the licensee and how long he or
she has been licensed.

» Interview the prospective CPA either by telephone
or in person. A common inquiry is "what type of
accounting work do you typically perform?”
Compare the CPA's experience fo your service
needs.”

(http://www.dca.ca.gov/cba/consumers/slectcpa.shtmi)

Thus, the CBA clearly advises consumers to check up on those who claim to be CPAs
before hiring them.

Here is the CBA’s advice for how to deal with people claiming to be CPAs on the
Internet:

“It is now possible to purchase public.accounting services on the
Internet. While this appears to be a convenient way to access a
broad range of services, it is important fo ‘do your homework’ before
selecting a practifioner. Keep in mind that because Internet practice
involves no face-to-face client contact, it may be easier for

unqualified persons fo masquerade as licensees. Also, remember a




practitioner offering services on the Internet may be physically
located anywhere in the world ... 4

« Keep in mind that if you encounter a problem with

an accountant who is not licensed by the California
Board_of Accountancy, the Board probably will not
be able to assist you.

« Check the status of the license by using our Web
License Lookup or call the California Board of
Accountancy at (916) 263-3680. Make sure the
practitioner holds a current California license with
active practice rights. Also inquire whether there
have been any enforcement actions against the
practitioner.” '

(http://www.dca.ca. gov/cba/cohsumers/spet:mes&shtm’l — emphases supplied)

It is impossible to imagine that, whereas it is good advice for lay consumers to “do their
homework before selecting a practitioner,” the CBA charged with protecting that
very same consumer should not have the opportunity to do precisely the same kind of
“homework.”

It is impossible to imagine that, whereas an individual lay consumer should “check the
license status” and “check whether there have been any enforcement
actions against a licensee,” the:CBA charged with protecting that same consumer as
its primary mission should not have a chance to doprecisély the same thing. -

The CBA ominously warns: “Keep in ‘mind that because Internet practice
involves no facesto-face -client contact, it may be easier for unqualified
persons to masquerade as licensees.”

Once the “no notice” proposal is implemented, it is caveat emptor for California
consumers. They will no longer be able to consult the CBA’s website to differentiate
between those who are in fact licensed CPAs in good standing in another state and those
who just claim to be CPAs.

Yet, though the CBA acknowledges this risk, it is poised to adopt a policy that prevents it
from checking under the mask even as it warns “if you encounter a problem with
an accountant who is not licensed by the California Board of Accountancy,
the Board probably will not be able to assist you.” '

The CBA’s settled-upon strategy of trying to catch the culprit after the crime has
occurred, after the fortunes or life savings have been lost, offers cold comfort to the
California families who could have with the CBA’s help avoided being victimized in the
first place ... if the CBA had just followed its own commonsense advice.



"E. CBA Modus Operandi: Propose Legislative Changes First, Ask
Questions Later.

Just as it did in 2006 with AB 1868 (Bermmudez), the CBA is about to vote to seck a
fundamental departure from the way the CBA has done business since its inception
nearly a century ago — to wait until a California family is grievously injured before
checking on the credentials of claimed CPAs. Yet:

e Does the CBA have in hand — before it votes — a legal opinion in writing from
either the Department of Consumer Affairs or the Attomey General analyzing
whether and to what extent the CBA would actually be allowed to enforce its laws
in another state, to the exclusion of the state board or state legal authorities?
Answer: No.

e What about people who claim to be CPAs but are not? Or who were CPAs but
who have already had their license revoked or who have resigned in their home
state? Does the CBA have in hand — before it votes — a legal opinion from the
Attorney General or Department explaining what, if any, power the CBA or the
board of the home state would actually have over such non-CPA individuals if
they ruin the financial lives of Californians? Answer: No.

e Does the CBA have in hand — before it votes — an analysis from any source
whatsoever analyzing the enforcement records, resources, and capabilities of the
other states whose disciplinary systems will now be the only way (supposedly) to
reach out-of-state CPAs who hurt Californians? Answer: No.

e Does the CBA have in hand — before it votes — a legal opinion from the
Department or the Attorney General detailing what administrative remedies
would in fact be available to the CBA to make whole Californians damaged by
the out-of-state individuals have allowed to practice in the State without any prior
scrutiny? Answer: No.

e Does the CBA have in hand — before it votes — a legal opinion from the
Department or the Attorney General explaining whether some of California’s
unique laws (e.g., those relating to the qualifications of who can sign an attest
report, those requiring specific continuing education)® will be enforceable against
out-of-state CPAs? Answer: No.

o Does it really need to be pointed out that a CBA that puts consumers first should
not upturn a century-old practice of checking on the claimed credentials of

® For example, the proposed legislative language deletes Business & Professions Code section 5096.5.
That statute establishes important qualifications for out-of-state CPAs who sign attest reports. According
to the comment in the materials staff provided (page 5 of the mark-up), this is deleted because California
will instead forever yield to the laws in the other 49 states, whatever those laws may be where attest reports
are concerned,



supposed CPAs without having satisfactory and detailed answers to each of these
questions, when the current inconvenience amounts to a CPA — a CPA! — fillirig
out a smgle form and paying a maximum of $100 to practice w1th0ut limitation
for a year in one of the world’s largest markets? Answer: To be determiried.

F. The Arguments of Yﬂ_ie Proponents All Lack Mer.i,t.

1. “Those with a valid driver’s license can drive anywhere.”

No one should be persnaded by a comparison to driver’s licenses, unless they believe that
sixteen-year-olds should, as a matter of right, be able to provide tax and attest services by
passing a driver’s license-level exam..

To compare the qualities of maturity, education, trustworthiness, competence required of
CPAs to those of teenagers is to illustrate how far the proponents must reach for support.

2. . .“The current practice privilege frustrates cross-border practice.”

This has never been actually studied or verified in any way. None. The CBA has not a
single study or analysis documenting this. The CBA does not even have such a written
analysis from a biased source, let alone an unbiased one. It is a raw assertion.

This cannot be understated. The CBA is a regulatory agency. lts appointees take an
- oath. To be wotthy of the public trust reposed in it, it should of course only approach
. significant changes on the basis of hard evidence and data not assertions no matter how
confidently or repeatedly asserted.

- And the claim is entirely counter<intuitive. Any out-of-state person who wants to

practice in the sixth largest economy in the world without limitation for a full year will
. not be deterred from doing so by the annual completion of a simple, online form and the
“payment of $100. :

These are, after all, CPAs, used to filling out highly complex tax forms,

Moreover, last year the Legislature addressed the problems with firm registration. New
Business and Professions Code section 5096.12 entirely exempts out-of-state CPA firms
from the California firm registration requirement when they practice public accountancy
in California through a CPA employee who secures a practice privilege for up to $100.

Thus, firm rchstratxon is now entirely unnecessary for an out-of-state firm whose CPA
employee practices in California under a practice privilege..

There were some other minor problems with the practice privilege but they were fixed
last year, AB 1868 as amended resolved the problem of out-of-state and foreign CPAs
who wish to practice public accountancy in California. They now have two options: (1)
they can practice under the “temporary and incidental” éxception — so long as their
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practice is actually “temporary” and “incidental to” their practice in their home state or
country; or (2) they can get a practice privilege and offer any public accountancy services
in Californiia for a year.

3. “Easing cross-border practice will allow greater mobility of CPAs.”

This assumes that the out-of-state individuals who will cross the border are, in fact,
CPAs. Indeed, every argument made in defense of the “no notice” proposal assumes that
no one out-of-state will {(in the words of the CBA’s own website) “masquerade” as a
CPA.

To repeat: Arguably the worst consequence of the “no notice” program is that California
consumers will no longer be able to consult the CBA’s website to differentiate between
out-of-state CPAs who are in fact CPAs and out-of-state people who may not be, They
will be left on their own, “comforted” by the fact that if the non-CPA does hurt them, the
CBA will figure out some as-yet-unspecified way to get some sort of as-yet-unspecified
relief via as-yet-unspecified means.

Letting someone operate on a California patient based only on an utterly unchecked claim
that they are trained, in good standing, and competent is simply not as safe as ensuring —
firsthand and beforehand — that he is minimally competent and not a criminal.

The same is true with accountancy, as the CBA’s advice to individual consumers makes
clear.

4, “After-the-fact discipline is sufficient io protect consumers.”

If the out-of-state individual is not a CPA or is one whose license has already been
revoked, then all of the after-the-fact administrative discipline taken against a license
someone does not have means nothing and deters no wrongdoer.

Again: California consumers will no longer be able to go the CBA’s website to ensure
that out-of-state accountants have filed a practice privilege under the current proposal.

And even if the perpetrator is in fact an out-of-state CPA, no after-the-fact administrative
discipline against a license can restore to the California family their lost property, profits,
life-savings, freedom, time, and reputation.

All this to relieve non-California CPAs of having to fill out an online form and pay at
most $100.

By the way, it is precisely because after-the-fact discipline is inadequate to prevent these
life-shattering harms that we license in the first place; that we try fo prevent these harms
from occurring in the first place because they cannot be remedied by an Administrative
Law Judge once they occur.
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Or as the CBA itself wamns: “if you encounter a problem with an accountant
who is not licensed by the California Board of Accountancy, the Board
probably will not be able to assist you.”

Moreover, the CBA’s administrative disciplinary process is complaint-driven. The CBA
does not, for example, randomly inspect tax returns.

No complaint, no after-the-fact discipline.

Observe that consumers will in the majority of cases not be able to spot poor quality CPA
services that professional members of the CBA would recognize as inferior immediately.

In other words, there is a vast zone between CPA practice that is simply inferior — but
invisibly so to a lay consumer — and malpractice so egregious that even a lay consumer
can recognize it, be damaged by it, and complain about.it to the CBA, sparkmg an
administrative process. :

Indeed, most work that an elite CPA would recognize as simply bad does not rise to the
level of being actionably bad by the CBA, even if it did receive a complaint about it.

Thus, if you rely solely on administrative discipline after-the-fact to ensure qguality: and
integrity of the CPA brand, you will neither catch nor remedy the vast majonty of harms
that hurt consumers. .

This is why the CBA has since the turn of the last century has (to quote the CBA’s
website) protected consumers “by establishing and maintaining entry standards
of qualification and conduct within the accounting profession[.]”

G. The CBA Has Become Just A Forum For Advancing The Agenda
Of Those It Is Supposed To Be Regulating.

Consider the record of the CBA in the last year and a half. It has;

e Undermined the public member majority established in AB 270 (Correa and
Figueroa), enacted in 2002. CPAs can now dominate CBA committees, where the
bulk of the Board’s work is done, undermining the whole intent of having a public
member majority.

e Decided to seek decimation of the part of AB 270 that requires CPAs to report to
the CBA in writing “any restatements of a financial statement and related
disclosures by a client.” Such restatements are essentially an admission that prior
statements contain material misrépresentations or omissions that are misleading to
investors. The CBA obtained 1,574 in four years; 934 involved publicly traded
companies. The CBA’s rationale was that it has too few enforcement personnel
but (i) at the time of this action the CBA was working to get 17 or 18 new
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positions and (ii) its ability to recruit enforcement staff is being blocked by the
CBA’s own policy of requiring enforcement staff to be CPAs (see below).

e Undermined audit documentation requirements established in AB 2873
(Frommer), The statute is designed to require the creation and retention of aundit
documentation —~ a paper trail — so that the CBA can trace back wrongdoing in
audits. The CBA changed its prior regulations so that CPAs can now change,
delete, substitute, alter or destroy audit documentation for a 60-day period after
the audit report is released ... after the markets have relied on it.

» Supported AB 1868 (Bermudez) in 2006. This CalCPA-sponsored, unsuccessful
effort would have allowed out-of-state CPAs to provide “tax services” in
California with no notice to the CBA, robbing the CBA ofits chance to check into
the qualifications of those claiming to be CPAs before they harm consumers and
businesses; robbing the public of its ability to see on the CBA’s website whether
an out-of-state CPA has equivalent qualifications to those licensed in California.
Negative Los Angeles Times coverage helped kill the bill. Then-Majority Leader
Frommer spoke out against it on the Assembly Floor.

e CBA continues to insist that its investigators must be CPAs, making enforcement
personnel nearly impossible to recruit, and thwarting more reasonable budget
allocations to obtain more investigators. The MBC’s investigators are not
doctors. The State Bar’s investigators are not lawyers. The CBA clings to this
position anyway with the only result being a crippled enforcement program.

Next up is a proposed legislative change where, in the words of your own staff:

“the Board would be unable to perform any ‘front end’ checks to
make sure a practitioner engaged in cross-border practice is duly
licensed and has not been disciplined or convicted of a crime ...

This option would permit unrestricted practice by practitioners who
have been convicted of a crime until the state of principal place of
business takes appropriate discipline.”
All to relieve an out-of-state resident claiming to be a licensed CPA in good standing of
the inconvenience of filling out a form (as if CPAs never filled out forms) and paying at

most $100 for the privilege of obtaining an unlimited right to practice for a year in the
world’s sixth largest economy.

H. Conclusion.
As Mr. Allen said in 2005:

“The CBA has repeatedly refused to exempt tax practice from the
notification requirement as tax practitioners can cause tremendous
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consumer harm. lr; fact, the CBA has had difficulty with CPAs
licensed to practice in bordering states that have substantial tax
practices. in California.”

They can cause “tremendous consumer harm.” Mr. Allen asserts that there have been
problems with CPAs from bordering states. All the current practice pnvﬂege requires of
CPAs used to filling out some of the miost compléx financial forms known is filling out
an online form (about twenty minutes) and payment of at most $100.

Any minor inconvenience posed by the current practice privilege program cannot justify
a policy that if approved will officially says to all Californians: “It is the policy of the
CBA to wait until your financial lives are destroyed before domg the kind of
homework we recommend you do for yourself.”
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Looser Rules
Are Sought for
Accountants

Regulatory officials take
steps to promote the

« profession and roll back
tough standards
imposed in the
post-Enron era.

+

By PrTER NICHOLAB
Times Staff Wriler

. - BACRAMENTQO — Just as
Enron's top executives are facing
prison, California officials are
quietly starting to unravel con-
sumer profections adopted in
the wake of that company's col-
lapse, watchdog groups and
some state lawmekers said.

The Board of Accountancy,
which Hcenses certified public
accountants and accounting
firms, is Laking steps to roll baek
standards that demand rigorous
documentation of certaln
chunges made In the eourse of
preparing an audif.

The board has been pushinga
bill In the Leglsialure Lthat could
open the door for out-of-state ac-
countants to offer tax shelters
and practice in California with-
ouit the oversight now required.

Equally worrizome to public
interest groups who follow the
15-member board is a recent ap-
pointment made by Gov. Arnold
Schwarzenegger,

The governor replaced Gail
Hillebrand, considered to be the
strongest volee for consumer
protection and whose term had
expired, with a partner in a law

“firm that represents Big Four ac- -
counting firms.

Marcus McDaniel, an attor-
ney in the firm Latham & Wat-
kins, served for one month — in
what is meant to be a “public”
position set aside for people who
are not accountants,

After g state Jawmaker com-
plained that the link to the Big
Four posed a confllct of interest,
Schwatzenegger’s office sald the
appointment - had  “slipped
through the cracks.” The gover-
nor’s office earlier thiz month
psked McDanlel to resign. It is
unclear whom Schwarzenegger
will Bppoint next.

The trends underscore the
political clout of the accounting
profession, © whose members
soughf the changes in BSacra-
mento and have given about
$500,000 to campaign funds that
support Bchwarzenegger's po-
litical agenda. An industry trade
group has reporied lobbylng the
governor’s offtce this year on ap-
pointments to the accounting
board,

Even 88 Schwarzenegger pub-
licly moves to the left polittcally
this campaign season, watchdog

~groups say his administration
remains protective of the busi-

¢ ness interests that are a crucial
part of his political base.

“This is a board that has be-
come & wholly owned subsidiary
of the accounting profession,”
said Jullanne D'Angelo Fellmeth,
administrative director of the
Center for Public Interest Law in
San Diegg, who has been moni-
toring the board for years. “It is
supporting a bad blll without

[See Accounting, Page B12]




[Accounting, from Page BI]
understanding it or analyzing it.
[t has voted to weaken auditing
regulations that the board itself
adopted only three years ago in
the wake of Enron. This {s a
board that does not understand
its public protection role.”

But Ronald Blane, the Board
of Accountancy president, de-
nied the board has abandoned
its duty to protect the public. |

“l believe that we are very
conscious of consumer protec-
tion,” Blanc said. K “We totally
understand our mission, and in-
deed our votes are rather over-
whelming when we make a deci-
sion. We vet these things
carefully. Some groupsmight not
agree, but I don't see consumer
interests are dilufed or compro-
mised at all.”

The Enron collapse in 2001
spurred the Board of Account-
ancy to tighten regulations in
hopes of preventing anything on

Hillebrand, now an attorney
with the West Coast office of
Consumers Union, said the
change would be a step back-
ward, “We've just seen the com-
pletion of criminal trials in En-
ron,” she said. “And it's clearthat
more people got hurt-than the
company executives who de-
freuded the public. Anything we
can do in California to avoid that
happening again, we should be
doing. If we have an existing re-
quirement, we shouldn’t be
weakening it.” ’

Board officials smd in an in-
terview that they merely want
California to be aligned with
standards put in place by an in-
dustry trade association and by
a national nonproﬁt group that

.oversees firms that audit public

compsnies. . .

Another post-Enron change
was an attermpt to better moni-
tor what ‘out-of-state account-
ants are doing in  California,

thet scale from happening again,  These accoUntants are now re-

Enron’s questionable accounting  guired to get.a temporary permit

practices were blamed partly for  topractice in the state, .

its demise. But the industry complained
The company concegled sub-  that certain parts of the new

stential amounts of debt regulation wereaburden.

through off-the-books partner- Now the board is backing are-

ships, presenting a more positive
view of #s financial condition
than was actually the case.

In public statements, the
company said it had done so
with the support of its account-
ing firm, Arthur Andersen,
which destroyed documents af-
ter its audit.

After the scandal, the Califor-
nia board called for accounting
firms to carefully document any
material removed from an audit

Frms were re-
quired to reveal who
removed. the ma-
terial, what was re-
moved and.why it
was done.

The change was A
meant 0 ensure .
credible audits, so
investors and banks
gre able to make
smart choices about

vision thet would, in effect, de-
regulate & major portion of the
accounting business, according
to some state officials and
watchdog groups.

In Pebruary, the board en-
dorsed a proposal that would éx-
cuseé out-of-state accountants
who.practice by phone, fax or In-
ternet but who don't physically
eénter California, from going
through the trouble of getting a

. permit.

where to put their
money.

Last month, the
board took a posi-
tion in favor of scrap-
ping that require-
ment. It will solicit
public comment and

Azsocialed Press

LAWMAKER.:
Rudy Bermudez
supports easing
rules on out-gf-state
accountants,

nold more hearings before the
change becomes official.

They would be free to provide
unspeclfied “tax services” with-
out getting a California account-
ing license or even notifying the
accounting board.

Agseriblyman Rudy Bermu- - -
dez (D-Norwalk) has folded this.
. proposal into a bill that hes al-

ready passed the Assembly and
is due to be heard by a Senate
comynittee today.

Explaining the board's re-
tionale, Blanc said: “Account-
ants do a lot more than write up
a tax return on the computer
They're involved in representing
cllents in audits and maybe get-
ting IRB rulings for their-clients.
We wanted to allowbusinessesas

" well as Individusls who wanted

to use out-of-state accountants
to be able to doso without alot of
administrative barriers put up.”
Opponents warn that the
open-ended law would invite out-

of-state firms %o promote sus- -

pect ‘tax shelters without the
board’s knowiedge. Blanc said he
doesn't want that to happen
Dubious tax shelters are a
growing problem in California

and cost the state about .
$500 million a year in uncollected *
revenue, according to the Frans

chise Tax Board and officials.
Last year, the Big Four firm
EPMG reached a settlement
with the US. Justice Depart-
ment in which it agreed to pay
$456 million for its use of such
tax shelters, thus avoiding crimi-
nal prosecution.

should any kind of fraud

arise, the accounting board"

would be hard-pressed to crack
down, watchdog groups con-
tend. An enforcement staffof five
people has jurisdiction over
75,000 licensed accountants.

A state Senate analysis of the
Bermudez bill concluded that
the accounting board “has by far

‘the smallest and least well-

staffed enforcement division of
any comparably sized consumer
bosard in this state, This is an on-

going and enormous problem.

that is only made worse as each
new accounting scandal moves
into the headlines.”

Atty, Gen. Bill Lockyer said;

“You could imagine lots of bad
things — abusive tax
shelters ~— that
would be permitted.
Enforcement would
be weakened.... In
light of the enpergy
deregulation deba-
cle, the saviogs and
loan industry de-
regulation debagle,

the trucking indus--
try deregulation de-
bacle, why would you

“want, to do anuthr
one9”™:

Bermudez sald
his intent is ‘Terely
to allow, say, an out-

, of-state accountant

"L who mEY bé 8
friend of the client — to file & tax
return and provide other.advice
without too much hassle.

His bill is sponsored by the
California Soclety of Certified
Public Accountants, a trade
group. In the last seven months,
Bermudez has received $2,500 in
campaign contributions from
the society, John Dunleavy, chief
exscutive officer of the group, did
not return calls for comment.

State records show Bermu-
dez has glso teken in $8,800 in
campaign donations from the
Big Four accounting firms. Ber-
mudez said in an interview that
the contribufions from the ac-
counting industry are nothing
extraordinary. *I think just
about everybody has” confrib-
uted to his campaign fund, he
said,

When the lessons of Enron
were freshest, the consensus in
Sacramento was that the bor -
needed to be tougher and m
of an advocate for the public.

Under former Gov. Gray Da-
vis, the accounting board’s mem-
bership was, changed in a way
that diminished the industry's
clout. Licensed. aceountants be-
came a minority on the bhoard.
What are known as “publie”
members ~ people who are not

_CPAs — became the majority.

Btate Sen. Liz Figuerca (D-
Fremont) pushed legislation in
2002 bringing about that change.
More recently, she wrote the let-
ter to Schwarzenegger objecting
to the MeDaniel appointment
and volcing concerns about what
she describes as the board’s pro-
industry tilt.

Figueros says it defeats the
purpose to make “public” mem-
bers a majority on the board if
Schwarzenegger appoints peo-
ple whose firms represent mem-
bers of the accounting industry.

Campaign money from the
accounting profession has been
flowing into Schwarzenegger's
political accounts as well. Price-
waterhouseCoopers has given
$119,000 fo campeaign funds r
moting the governor's polit
causes; KPMG has given more
than $80,000 and Ernst & Young
has glven $78,000.

Tirnes staffwriter Dan Morain
coniribuled to this report.
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From the Los Angeles Times

State Lawmakers Seek Compromise on Accounting Bill

The measure would roll back consumer protections imposed in the post-Enron era.
By Peter Nicholas
Times Staff Writer

June 20, 2006

SACRAMENTO — A state Senate committee Monday abruptly canceled a hearing on a bill that
would roll back taxpayer protections put in place after Enron Corp.'s collapse so that the opposing
sides would have a chance to settle their differences.

The hearing was supposed to have taken up a bill by Assemblyman Rudy Bermudez (D-Norwalk)
that would allow out-of-state accountants to perform unspecified "tax services" in California
without notifying the regulatory board that oversees the industry.

The bill has already passed the Assembly.

Consumer watchdog groups, state Atty. Gen. Bill Lockyer and some lawmakers warn that if the bill
passes, it could invite accounting firms to market dubious tax shelters without proper oversight.

Accounting firms and trade associations, which are backing the bill, have contributed thousands of
dollars to both Bermudez and Gov. Amold Schwarzenegger, who appoints members of the state
Board of Accountancy. The board has also taken a position in favor of the bill.

Enron's 2001 collapse, partly caused by questionable accounting practices, spurred the state to
tighten the regulations,

 After the Senate committee adjourned, watchdog groups and accounting industry lobbyists walked
to Bermudez's office to see if they could reach a compromise.

If you want other stories on this topic, search the Archives at latimes.com/archives.
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Accounting Industry Loses Bid to Relax Rule

By Peter Nicholas
Times Staff Writer

June 21, 2006

SACRAMENTO — In what some watchdog groups are calling .a victory for California consumers,
the accounting industry and its legislative allies have abandoned an attempt to roll back protections
put in place after the collapse of Enron Corp.

State Sen. Liz Figueroa (D-Fremont) said Tuesday that a bill that had been moving swiftly through
the Legislature would be stripped of a provision that would have opened the door for out-of-state
accountants to offer tax shelters and practice in California without the oversight now required.

Figueroa is chairwoman of the Business, Professions and Economic Development Commitiee,
which was to hold a hearing on the bill Monday. That hearing was canceled so that both sides could
settle their differences — a negotiation that ended Tuesday morning.

"t's dead,” Figueroa said of the proposal. "I explained to them [proponents of the bill] that this was
not acceptable. I would not allow that to come out of my committee."

Until recently, the bill, sponsored by a trade group that represents California accountants, appeared
a lock for passage. The Assembly approved it last month by a vote of 68 to 4.

As first put forward, the bill would have allowed out-of-state accountants to practice or provide
unspecified tax services without a permit or any kind of notice to California regulators.

It was supported by the Board of Accountancy, a state panel that licenses and regulates California's
75,000 accountants. A plurality of the board's 15 members are appointees of Gov. Arnold
Schwarzenegger.

Watchdog groups contend that the board has been steadily undoing consumer protections enacted
after Enron's 2001 collapse — partly caused by questionable accounting practices — while taking
positions favorable to the industry it oversees.

The bill's author, Assemblyman Rudy Bermudez (D-Norwalk), said he did not intend to jeopardize
consumer protections.

"It's a work in progress,” he said. "We've worked very hard to carve out a piece of legislation that
helps consumers, helps the industry and provides greater services for Califemians overall."

http:/www.latimes.com/business/la-fi-enron21jun21,1,4146205,print.story 6/21/2006
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Julie D'Angelo Fellmeth, administrative director of the Center for Public Interest Law at the
University of San Diego's law school, said she was pleased that the provision had been dropped.

"Obviously I'm delighted,” Fellmeth said. "But for the life of me, I still cannot understand why the
Board of Accountancy, whose paramount priority is pubhc protection, would support: this roilback
of basic protections without scrutinizing it more carefully."

Under the agreement reached Tuesday, out-of-state accountants would be requlred to apply fora
permit if they wanted to practice in California.

That means they would need to fill out a four-page form in which they must reveal whether they
had been convicted of a crime, investigated or disciplined for their conduct in their home state.

The revised bill will also instruct the accounting board to examine whether the state's $100 permit
fee is too high.

The legislation is to go before Figueroa's committee for a hearing next week.

If you want other stories on this topic, search the Archives at latimes.com/archives.
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BILL LOG,
4ttorney

Ky DEPARTMENF G GHET8

1300 I STREET, SUITE 125
P.C. BOX 944255
SACRAMENTO, CA 94244-2550

Public: (916) 324-5477
Telephone: EQItS% 322-7487

Facsimile:

916) 322-2630

E-Mail: Steven.Gevercer@doj.ca.gov

May 22, 2006

The Honorable Rudy Bermudez
California State Assembly
Sacramento, CA 95814

RE: Oppose Unless Amended, Assembly Bill 1868, as Amended on April 18, 2006

Dear Assembly Member Bermudez:

The Office of the Attorney General must respectfully oppose AB 1868 unless it is
amended. We have followed closely the genesis of the changes made by this measure and
believe one particular change is ill advised and should be deleted.

The problematic aspect of this measure is the expansion of Business and Professions
Code Section 5054(a) until January 1, 2011 to permit both out-of-state accountants and
accounting firms who do not physically enter the state to practice accountancy, do not solicit
California clients, and do not assert or imply licensure in California, to provide "tax services" to -
California businesses and consumers without a California license, practice privilege or prior
notice to the California Board of Accountancy (CBA). ’

We recognize that proposed Section 5054 (b) provides that the CBA may by regulation,
limit the nature and quantity of tax services provided under Section 5054(a). Our concern is that
this measure, with respect to tax services, places the cart before the horse by neither defining, nor
comprehensively examining the nature and scope of the term “tax services” to be provided by
such a change prior to authorizing such a practice.

This measure will allow 2ll out-of-state CPAs to provide all types of “tax services” with
no California license, no California practice privilege, and no notice to the Californmia Board of
Accountancy. “Tax services” may be interpreted in a broad manner to include services which
will increase the likelihood of causing harm to California consumers. Since neither a license nor
a practice privilege would be required, the responsible licensing board, the California Board of



The Honorable Rudy Bermudez
May 22, 2006

Page 2
Accountancy, will have no ability to deny a request to practice before the harm is done to a

California consumer.

For all of the above reasons, the Office of the Attorney General must oppose this measure
unless it is amended. If you have questions or would like to discuss our concerns, please do not

hesitate to contact our office.

Sincerely,

STEVEN M. GEVERCER

Deputy Attorney General
For  BILLLOCKYER
Attorney General
cc: Committee Chair, Senate Business and Professions.Committee

Committee Vice-Chair, Senate Bugigess and Professions Comrmittee
Commiittee Office



. B5/12/2086  Z3iad HLIDY L3I0 | v R

Consumenrs
Union

May 12, 2008

Sengor Liz Figuerog, Chalr

Senate Business and Professions Commitiee
State Capitol

Sacramente, TA 85814

Re: AB 1868, Oppose Unless Amended
DNear Senator Figueroa:

Corisumers Union, the nonprofit publisher of CansumerRepar!s appuses AB 1868 unless it is
amended o eliminale Sevtion 5, relating to tax servicss.” This provision efiminades, until Jan. 1,
2011, the existing statutory requxremantﬁ-at an out-of-state Cestifiad Public Accountant meeting
certaln conditions who wishes to engage in acts which are the practice of public accountancy in
California by providing tax setvices must hold either a license or a pracfice privilege granted by
the Californta Board of Accountancy, The exemption would apply i the out-of-state CPA (and
its firm, if unregistered in Califomia) doss not physically enter Califomia to practice public
zeoountancy, does not solicit Cafifornta clients, and does not assert or imply that the CPA or
firm is licensed or registerad to practice public acmuntancy in Califomia,

For this group of out-of-state CPAs who do not soliclt in or enter caltfamla, there would
be no requirement o obtain ficensure or an alternate form of permission, known as a
practica privilegs, in order to engage in the practice of public aczourtancy in Califomnia
in the form of “tax sarvices.” California-based CPAs would continus to need the permission
of the licensing body to practice in California, but out-of-state CPAs who meet these condrtions
would not. The Board of Accountancy’s consumer protection power would apparently be limited
1o the power to impose & fine or diacipiine after an act harmful to the public had cccured. |t
appears that under this bifl, the Board wellld o longer have the statutory authority to keep
known “bad applas” from providing California CPA services until after an incident sufficient to
warrant discipline has cccurrsd and been proven.

The scope of the “tax services” exemption from licansing and practice privitege iz nat
defined by the bill or other state jaw, The bill does not define "tax servicas,” nor refer to any
other state statite that does so. Existing Business and Professions Code Section 5054
exsmpts out-of-state CPAs who prepare tax retums for natural persang or their estates, Thisls
a narow and well defined category. By contrast, “tax services” may involve tax planning sdvice
and tax shelter advice, as well as camplex business, charitable, and other refurns,  There does
not appear 1o be any statutory definition in California of tax services, and yet AB 1868 asks the
Legisiature to largely deregulate the entry into Califernia-related activities of certain out-cf-state
CPAs with respect to this undefined category of activiies.

A scheme calling only for dlscipline after harmful acts i= unlikaly 10 be as effective to
protect the public as affirmative consent to engage In the practice of public accountancy

T This letter is submitted on behalf of Consumers Unlon, The author wishes to disciose that she served in
her individual capaclty as @ public member of the California Board of Accountancy during the time period
in which the Board adppted its recommendation o the egisisture with respect AB 1868, The positions
laken on those Issues by the Board, and by this author, are a matier of public record.
Weet Coast Odfice
1828 Misslon Street = San Franciseg, CA 34108
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in California. The bill providas that persons who engage in an act which is the practice of
public accountancy in California are subject 1o the jurisdiction of the Califomia Board of
Accountancy, including a restricion or disciplire on the right to practice. However, one of te
most effective mechanisms a licensing beard gengrally has 1o deter and sanction bad practices
s the dental of & requast for a license or other form of privilege to practice, Since fhat license.or
privilage will no longer be required, there will be no requast for the Baard of Accountancy to
dehy svan if the cut-of-state CPA Is known 10 have engaged in acts in other states fhat placed
the public at risk. Instead, AB 1868 apparenty would |e! that GPA practice tax services in
Califormnia under e conditfons definsd in the bill, and the Board woukl have fo engags in the
process of discipline (probably only after an offense In California) in order to protect the
California public from more harm in the future.

AB 1868 is a complex measure which addresses a number of the jssues that surfaced after the
start of the FPractice Privilege program in Californis. The other porticns of this billl provide
adeguate means for the movement of out-of-state CPAS to provide services in California after
first recaiving an sxpadifed practice privilege from the California Board of Accountandy, The
practice privilege mendates reporting of cartsin prior ciminal history, discipline from other
states, and the fke. This reporiing flags areas that require further scrutiny before the privilege to
2rigage in asts wiich are the practice of public accountancy i Calliomia is granted. The
additional, and broad, exemption of tax services for cartain describad out-of-state CPAs lacks
these protedx}ns It is unjustified, unnecessary and harmiul,

For thase ressons, Congumers Union opposes AB 1888 unless amended 6 remove Sectmn 5
of the bill,

Very tiuly yours,

Gail Hillebrand

Cc: Assembly Member Rudy Bemmudez

P
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May 18, 2006

Honorsble Amold Schwmeggcr
Governor, State of Califdeia

State Capitol

Sacramento, California 958‘14

Recent devato;:mmts at ﬁ‘m Caiﬁoma Board of Accountancy (CBA) have xeised some
veryserious issues for mé. - Your May 10th appointment of Mr. Marcus McDanie] to the
CBA comesat'a time whén'the CBA appears to be moving away from consumer
pmtecmaandwmmofthemdumﬁmgmm I wanted 1o share with you -
some of the cointext in which this-eppoinfinent has occurred, and with alt due rcspect
urge you 1o reconsider your mamt peblic zmmber appomtmem.

As you maybe awm'e, Mt McDmdwasmenﬂyappomcd 252 public membér ofthe ‘
CBA, replacing Gedl Hillsbrand of Conswmers Union, whose tem expxmd. T'am happy -
10 saythmfhempomofpiﬂ)hcmwbmon consuzer boards is an issue that both
parties have broad-baséd siziecrent on. While industry expertise is invalusble on
regulatory bosirds, we bavi hiad bipartisen support for many years on the importance 6f
balancing that expertise With: public membars, The reason for this is quite clear; 100 |

much influerics fiom mepibers-of the regulated industry can lead 2 state board to favor-
the iterests of itz hcc&sees over those of the consumers the board is supposed to pmwct.

This was at the forcﬁmt of my efforts several years agp to reconfigure the composition
of the CBA 1o give it a pisblic miember majority. This came in the wake of the Arthinr -
Andm Enron, and WeirldCom acoounting fraud scandals which robbed many millions
of Americans ofﬁmrparmmanﬁsngs At the time, the CBA had a majority of
mmnbem from the industriritself. The perception was unmistaksble, both in Catifornia

and across the nation, thaf wx industry's seif-interest was a key problem iozﬁmg tothe
scandals,

"COUNTIES OF ALAMEDA AND SANTA CLARA
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1 May 18, 2006
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Therefore, we amended Section 5000 ofthefaminess and Profissions Code to gssure it
has & public mémber majority. Anofirer change; the smendment of Section 450.5 of the
Business and Professicns Code, also was iftended to ensure that all members appointad
to CBA and aramocmxpaamml licensing boards are truly independent of the profession
they regulate. This provikidn provides thiat the pubhc mernber shall pot have provided
within the past fiveyears pepresentation in eny-capacity to the industry or the profassion
in which the boand rogulates, This changewas made to deal directly with another
problem we bud seen devilophig which Was public merabers who biad left a law firm for
only a Sbortttzne,butdmmgtbcmc of employment at the firm had been directly
involved in represetiting the Gocotntancy profession.

As your press release MW!edged, your new appomtee Mr, McDanisl, 18 & pectner in
the law firm of Laffem & Watking, Tha frm, itself, is woll-respected both in California
and nationally. However, & good part of that reputation comes from its represantanon of
sorne of the largest accemgﬁzms in the world - mc}udmg the “Big Four,” which are
among the CEAs-regulatsd eatities. In faot, Latham & Watkins has represented the Big -
Four accounting frms in meatiérs before the Board of Accountanoy itself. In addition,
Latham & Watkins is listed #3 counsel of record for one of the Big Four.firms in
nunverous ‘published: decisions; Including the following:

o Forris, Biker Wm Inc. v. Emst-d Young, LLP 395 F.3d 851 (Ianuary 21, 2005)
~ represénting Benst & Young.

. Richard Rosmbfat:v Emvt & Young, LLP, 28 Fed. Appx 731 (Jun, 29, 2002) e
represeqting Brost-& Young, :

o McGans etal. vi Ernst & Yéung, LLP, 102 F. SdBQO(Seth 1996)—-— o
reprcsenmngxm& Young.

. Caopw etai v, Delitte & Touche, 137 F. 3d 616 (Aug. 8, 1997} -~ PEpresenting
Deloitte & Touche.

e Inre Conseco L;fe!ns’urance Co. Cost of Ins. Litig, 2005 U.8. Dist, LEXIS 3%75
* (April 13, 2005) - representing Pﬂcewmhnuse Coopers,

& Auto Services Co. v. KPMG, 2006 U.5; Dzst LEXIS 23962 (2006) representing
Deloitte & Touchy:

« Tutlev. Enron Cmyomﬂon (In re.&nron Cmrate Swunnes) 28 FR.D. 541
(2005) rupm&auhngArﬂrm' Andersen. .

o Newby v.-Enron Chrp&mrion, 443 F.3d 416 (Mar. 18, zm-remesemng
Arthur Andersen.
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o Garbini v. Protection One Inc., 49 Fed. Appx. 169 (Oct. 23, 2002) — reprcsmbng
mm :

v InreResorts Immnonai 72 F 3 154 (June. 22,2004) ~ representing
Pricowdterhouse’ t‘l‘wpers

o DSAM Gio&'zi Va?ueFund v. Altris Scftware, Inc. and Pricewaterhouse Coopers,
288 F:3d 385 {kpr."l%},’ 2002) w‘fé}m&nﬁﬂggl’ﬁoewamrhcme Coopers.

'Thmmanydmomwm&cmahofﬁmtamrym mmyo&mmsr. Asa
pamcrinﬂacﬁzm,bir M@ma!m‘tam!ymﬂ, and could in the futire, earn money
from bis firm’a e tion of these acoounting firms. And, of course, there is the very
real posm“uﬂ;tyﬂ;\at Laﬁ‘za&. & Watkros will afain have occasion to represent oneor more
of those firms before fhe Hoard in whick Mr. McDaniel will 'serve as 2 member, Sinde
the CBA has not formatized $pecific sthical Tequiremients for its metnbers, Mr, McDéniel
would not nwessmiybcwqmmdwrewsebmself from any suck decision that came

before the CBA, ﬁmgh‘i cannot imagine him participating in any decision that involved
hig firm. o B

However,alazgq;mﬁ&:msts ;anhofzwz Lafhm&wmnswmtealmgﬁzy
legal letter to the CBA i which it took the position that the Board's regulation of an
wdxtm’sm&ependweewasprmtedbyfedemiiaw { have included & copy of this -
letter for your review.) This is & point that sisaply cannot be understated. The firm that
M. McDasiel works for has pubhalyststed that federal iaw pmampts important parts- of
tthBA’smmdste. g

This, ofmmmhb@%dmy@vmcmwdmphmmmm s entire
ability to reguiate fhe profession. Tbelievetha the fim’s legal analysis is quite wrang -
since both Legistative Counsel-#iid the Celiforsiia Attorney General have conchuded that -
state law is not preempteddy fodernl law.in thisarca. In any event; if the CBA’s
jurisdiction were to be chialienged i coutt - and fhisis not at 2l out.of the gpestion -
such & challengs st now include mention of the fact that a member of the CBA works-
fora firm that has pubiticty challenged the CBA’s very authority. This would be in

' addmgntothefwtthat%s ‘MicDanic] reptaces the only public member of the board

whose reputaiion and bxgaim ate umquestionably devoted solely to the protection of
consumers, No ofiier fngmiber 6f the CBA now has -8 resume that is uatainted ’by mdustry
interest the way that Mﬁi Hﬁidnand hwi

Ibnngthxsup, mtteimpu@}a{r Mcff}amel, mo‘chc:pubhcmmbers of the CBA, imtto
cmphasize the contexkt of bis appoimment, The reputafion of the CBA a3 8 consumer
bowd,mdepmﬂaﬁafﬂicm&us&yitmgn}m is now directly at issue. Whilelam
deeply troubled by & numiber of positions ttie CBA has taken recently, I'was most
profoundly distressed wies the CBA adopted a position related to practice by out-of-state
@Mw:&%ﬁzmﬁmts I'hiad origiially agreed to carry 2 bill for the CBA to give

85-23-86 B8:31  Py:
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%he;:ntbrmymmmmewwsﬁ;amiu&cntosomcqmtevamngpmblcmsmthasarea.
But the CBA, insisted - ot dherbeliet'of thie Big Powr accounting firms ~ that & provision
be included that would: peaiit oit-of-stats CPAs, and even non-licensees, 10 provide “tax
services” for fieir clisnty %émreg:m;ngﬁth the' CBA, or even notifying the Board
ﬂmtheyarepm('xdmgﬁnstypeof tax-related work in our state, The Big Four sought
another suthor, dnd fHe bill, A 1868, wnow'bemgsponsomdbymcwrymwyﬁmt
CBA regulates. Itieffect; fhie CBA hizs peliniquished it control overits own measure. -
ThxsmmcMy&esortaﬁ ckniplicity. between the CBA, and the industry that undermines
the Board’s o : T&bm&y CBA mamber who even questioned this abdication of
the CBA’s ty"msMs -FiiBebrand,

Far mote mpoﬁzmt {0 1hé; pmsonaﬁy, ig the CBA’S extrenyely weak justification for fhis
position. m:mmmmanmommmm ‘the industry ‘
clatos, and the CBA: wqmﬁmas that enforcement after the fact will solve any possible -

problems from €5 epen-ehded permission forrion-licensees to practicé mthomthe
CBA'sknowledge. '

I cannot state #ifs fitrnly siiongh “The CBA has the smallest and Ieastweli«staﬁcd _
wfommaﬁ&mmofaﬁymmab!ymdbcnrdmthmsmw Thmsanongmngand
enoTmMOons. probleta‘&:sti&’@n!ymadc worsé g5 eack new accounfing scandsl moves into
the headlines. The acooumitiiig profession is — of ail professions — &t the very heart of
California's economy, Ifmkem and copstumers — cannot have mmfhmacompmys
bwksmbangmmﬁbynﬁywmmfmwm loyalty isto- -
mmcy.mdmtmmedmmma&@ymemwwmg,thembaswofomecommm
undermined. Andweba%‘mhowmx%m&w&ys&ﬂdwhngcan,mfm lead directlty
mthewﬁapuufmmmj penies whose fall affects millions of people. . Faith in
CPAs is dhsolistely éssenis %maiangmﬁmmpmueswemlyonmﬂnotcoﬁapsc
the way Enron, Wm‘ldCom'aa& othiers have. \ :

But the CBA’s: mfommw &xvmon is Dot even renmtely eapablc; of effectively . .
monitoring the largé inilet of Ticensed éities under the CBA's jumisdiction. Coinpared
with the Medicalkomﬁfﬁzesm Contractors Licensing Board, the State Bar or othery
who Tegulate g Largerm:mbamf ficcasess, the CBA’s enforcement is barely aaﬁcﬁabie.
Its most mmtmﬁabﬁmih&tfeﬂhﬂmm of California, the CBA has only 143
open snforcemei cases. Tﬁamfmaﬁomseepopulaﬁan&ztexcwds 70,000, And that-
does not incladethe fact that the CBA, oversees the four largest accounting firras in fhe -
entire country; in additiorfo its individual Hoensees and registered CPA firms. No otlier
consumier board Hgs: bt sadividual snd éorporate ticensees to aversee, In short, the
Board i afmost mmlyiacagabie of assuring the public that it has anything neer the
TeSOUress to enfm%e maﬁms laows. Asguingthat AR 18687 new, quite significant
sbdication oF prior rigil#lory autbiority will be effective because the CBA will be sble fo-
enforss any viotitiols aficisthie fact takes tio seirse.

4,12
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Itis mﬁxﬁm&cfwsmmm&ihaﬂmsovuyvnubled bythereplanammafﬂzelast
TEMAINING CORSANEr oioe:on the CBA with an appointse whose law firm both challenges
the authority of the CBA; and represents the very largest entities which most need the: -
CBA’sdsrwreguIatmyamnum

With all duerespeet o M. Mclba:nel it is iy beliaf that his appointmeat to a public
member siot on the CBA exaceitiates the Board’s extremely serious credibility probleiss,
and underaines ﬁwpubﬁc sabt“hxyto view: the CBA gs ammm&rpmtacﬁngregum

Ihcpewecanwwktege&m aswchavcmﬁzmhaconsumermm massmthat
pubhcmcmba*swhoareagpmmedtoéheCBAmﬁnethave~orbesecnmhave— .
wasontofaveﬁhem&nsirymwmch CBAis ;mmanly responsible to regulats,

Sincerdly,

Honorahle Asscmbly Speaka Fabizn N uﬁa
Honorable Assenibly Repidblican Leader George Plescia
Ron Bian::, Pres.n&ent, Californis Board of Accountancy
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In January 2006, a new law goes into effect in California that requires out-of-state CPAs who
want to provide services to California residents to file for a practice privilege permit with the
California Board of Accountancy and pay a registration fee of $100 for the one-year permit.

[ILLUSTRATION OMITTED]

The permit will be available online at www.dea.ea.gov/cba. The registration form is required of
any out-of-state CPA prior to renderingservices in California. Additionally, the CBA aiso is
requiring thatCPAs who prepare business tax returns for California residents file with them prior
to undertaking the assignment.

Recent legislation will exempt CPAs, who prepare a small number ofpersonal or estate tax
returns, from the registration requirement.

Easier, Not Harder
In taking this action, California becomes one of 23 states that already have adopted a registration

requirement for out-of-state CPAs providing services to their residents. As originally envisioned,
the practice privilege notification requirement was designed to provide for ease of transition



among states by: allowing out-of-state CPAs to provide seamless services across state lines
without obtaining a full license in all of the states where they have clients. ’

California's practice privilege requirement will replace a sectionof California's Accountancy Act
that allowed out-of-state CPAs to provide non-attest sérvices to California clients as long as they
were incidental to the practice of accountaricy in another state. The CBA found that this old
statute was inadéquate-and difficult to enforce since practitioners' definitions of "incidental"
varied tremendously.

The new practice privilege will provide the CBA with increased opportunity to protect California
consumers by letting them know who is practicing in California and provide them with an
expedited method ofbringing discipline against out-of-state CPAs who may run afoul of the law.
Those applying for a practice privilege permit have to agree to abide by Cahfomlas rules for
professional services and to the CBA's authority. '

Exemption for Some

Recent legislation, SB 229 (Figueroa), gives the CBA authority to exempt CPAs who file a small
number of personal-or estate state tax returns from the requirement to obtain a practice privilege.
The exactnumber of personal and estate tax returns is to be determined by theCBA during the
regulatory process.

The CBA has repeatedly refused to exempt tax practice from the notification requirement as tax
practltloners can.cause tremendous consumer harm. In fact, CBA has had difficulty w1th CPAs
licensed in bordering states that have substantial tax practices in California.

Qutside of California

CPAs who provide services, mcludmg tax preparatlon and planninig,to residents and business °
located in other states are encouraged to contact those states to determire if they will be required
| to file a practice privilege notification with that state.

At this time there is no central repository for information on other state's requirements, CalCPA
has encouraged the CBA to develop information or see that the National Association of State
Boards of Accountancy develops information that can assist CPAs in complying with the requirement.

The National Association of State Boards of Accountancy is workingon developing a-website
that would clarify each state's requirements, In the interim, the best site is www2.state.id.us/boa/htm/states.ht

California CPAs are encouraged to find out what the requirements of other states are to ensuré
that they are in compliance with any registration or licensing requirements in those statcs prior to

rendering services to residents of other states.

New Member for CBA



Gov. Schwarzenegger has appointed W. R. "Bill" MacAloney to the California Board of
Accountancy. MacAloney is founder, president and CEO of Jax Markets, a small chain of
grocery stores based in Anaheim.

MacAloney has been active in the California Grocers Association the Villa Park City Council
and served as mayor of Villa Park for several years.

MacAloney replaced Ian Thomas, a Gray Davis appointee, who resigned from the CBA when his
term expired in November 2004.

MacAloney will serve through November 2008 and will be eligible for reappointment.
Reportable Events: Non-CPA Owners

In addition to providing practice privilege relief, SB 229 would require that non-CPA owhers of
CPA firms be subject to the reportable events standards applicable to CPAs.

This would include being required to hotify the CBA within 30 daysif they have had a judgment
or arbitration award of more than $30,000 entered against them in a civil action.

CPAs also are required to report to the CBA if they are the subject of an investigation, inquiry or
proceeding by or before a state, federal or local court or agency, including the Public Company
Accounting Oversight Board, involving conduct related to services provided bythem.

SB 229 passed the Legislature and in mid-September was awaiting the governor's signature.

For updates on SB 229 and other legislation, access Capitol Track at

www.calepa.org/members/gr.

Bruce C. Allen is CalCPA's director of government relations.
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