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|. Call to Order.

President Ronald Blanc called the meeting to order at 10:00 a.m. on
Thursday, February 23, 2006, at the California Board of Accountancy Office
in Sacramento and the meeting adjourned at 12:36 p.m.

Board Members February 23, 2006
Ronald Blanc, President 10:00 a.m. to 12:36 p.m.
David Swartz, Vice President 10:00 a.m. to 12:36 p.m.
Ruben Davila, Secretary-Treasurer 10:00 a.m. t0 12:36 p.m.
Richard Charney Absent

Donald Driftmier 10:00 a.m. to 12:36 p.m.
Sally Flowers 10:00 a.m. to 12:36 p.m.
Sara Heintz 10:00 a.m. to 12:36 p.m.
Gail Hillebrand 10:00 a.m. to 12:36 p.m.
Thomas lino 10:00 a.m. to 12:36 p.m.
Clifton Johnson Absent

Bill MacAloney 10:00 a.m. to 12:36 p.m.
Olga Martinez 10:00 a.m. to 12:36 p.m.
Renata M. Sos 10:00 a.m. to 12:36 p.m.
‘Stuart Waldman 10:00 a.m. to 12:36 p.m.
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Staff and Legal Counsel

Mary Crocker, Assistant Executive Officer

Alice Delvey-Williams, Renewal Continuing Competency Coordinator
Patti Franz, Licensing Manager

Dominic Franzella, Renewal Continuing Competency Analyst
Michael Granen, Deputy Attorney General, Board Liaison
Larry Knapp, Supervising Investigative CPA

Nicholas Ng, Practice Privilege Analyst

George Ritter, Legal Counsel

Theresa Siepert, Executive Analyst

Carol Sigmann, Executive Officer

Aronna Wong, Regulation/Legislation Analyst

Committee Chairs and Members

Roger Bulosan, Chair, Qualifications Committee
Dawn Struck, Member, Administrative Committee

Other Participants

Bruce Allen, California Society of Certified Public Accountants (CalCPA)
Sheri Bango, American Institute of Certified Public Accountants (AICPA)
Melanie Choy, Big 4 Accounting Firms

Julie D'Angelo Fellmeth, Center for Public Interest Law (CPIL)

Conrad Davis, California Society of Certified Public Accountants (CalCPA)
Loretta Doon, California Society of Certified Public Accountants (CalCPA)
Mike Duffey, Ernst & Young LLP

Michelle Elder, Society of California Accountants (SCA)

Kenneth Hansen, KPMG LLP _

Ed Howard, Center for Public Interest Law (CPIL)

Rich Jones, Washington Society of CPAs

Art Kroeger, Society of California Accountants (SCA)

Tony Laliberte, Washington Society of CPAs

Cathy Landau-Painter, KPMG LLP

Brianna Lieman, Department of Consumer Affairs (DCA)

David Link, Senator Figueroa's Staff

Richard Robinson, Big 4 Accounting Firms

Hal Schultz, California Society of Certified Public Accountants (CalCPA)
Rick Sweeney, Washington Board of Accountancy

Jeannie Tindel, California Society of Certified Public Accountants (CalCPA)
Rob Troncoso, Center for Public Interest Law (CPIL)

Mike Ueltzen, California Society of Certified Public Accountants (CalCPA)
Ross Warren, Assembly Business & Professions Committee

Hayden Williams, Arizona Society of CPAs
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Call to Order.

Mr. Blanc called the meeting to order at 10:00 a.m. and welcomed staff,
members of the public, and the profession. He indicated that much had
been accomplished at the CPC meeting the previous day.

Committee on Professional Conduct.

A. Minutes of the January 19, 2006, CPC Meeting.
This agenda item was deferred.

B. Report on the February 22, 2006, CPC Meeting.

1. Consideration and Approval of Statutory Amendments Related to
Temporary Practice and/or Implementation of Practice Privilege.

Ms. Hillebrand indicated that her report would cover the discussion
from the CPC meeting, the recommended statutory amendments,
identification of issues for further action and study, and the CPC’s
recommended positions on pending legislative proposals. She noted
that due to time constraints, the CPC did not get the opportunity to
discuss the Frequently Asked Questions (FAQs). Ms. Hillebrand
indicated that it was the view of the CPC that Board input into the
FAQs can be helpful, however, it is not required. Staff may prepare
the material without input from the Board.

Ms. Hillebrand thanked the staff for the extraordinary amount of work
that went into preparing for the meetings. She had requested staff to
review Mr. Robinson’s letter (Attachment 1) and provide point by
point comments, as to what the law currently requires and where a
different result is sought. She noted that this could have involved a
different interpretation of the current law, a possible statute change,
evaluation of any potential harm to the public, any unintended
consequences, and equity between CPAs in California and out-of-
state. Ms. Hillebrand noted that as staff began to perform that work,
it became clear that there were several overarching policy issues.
The CPC meeting was helpful in identifying those matters which
could be resolved within a short timeframe. Ms. Hillebrand thanked
those who provided public comment at that meeting.

Ms. Hillebrand expressed that the goal of the CPC and the Board
was to look at possible temporary statutory changes of the shortest
duration related to practice privilege based on the identified and
alleged problems while allowing adequate time for a full vetting of the
issues. She indicated that she believed it would be a mistake to
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propose something now that had not been fully considered with
respect to any unintended consequences. Ms. Hillebrand reported
that the criteria used for the proposals was whether it would interfere
with the protection of the California public, whether it would it create
inequities with California CPAs, and whether it would create other
unintended consequences. She noted that the CPC and the Board
were very aware of the urgency of the matter, especially in relation to
the tax season.

Ms. Hillebrand reported that the CPC developed the following
proposals for statutory changes.

Proposed Business and Professions (B&P) Code Section 5050.1
— A statutory amendment that would include a statement that
regardless of what statutory authorization is being acted under, if
a person or a firm is engaged in any act which is the practice of
public accountancy in California for a California client, the Board
has jurisdiction over that person or firm.

Proposed B&P Code Section 5096.12 — A statutory amendment
to address the problem experienced by a person who qualifies for
and receives a practice privilege but cannot sign on behalf of the
firm because the firm is not registered in California. She noted
that there are a series of hurdles to registering a firm in California,
so the CPC chose not to pursue a firm practice privilege, but
instead recommends a waiver of the registration requirement
solely for the purpose of the individual holding the practice
privilege to be able to sign on behalf of the firm.

B&P Code Section 5054 — There was significant correspondence
from tax practitioners around the country regarding the issue of
why the practice privilege was necessary if practitioners are only
preparing tax returns and never physically enter California.

Ms. Hillebrand indicated that the Board’s view has consistently
been that this is the practice of public accountancy in California.
She reminded the Board that a narrow exception was developed
last year for the preparation of tax returns for individuals and for
the estates of persons residing in California at the time of death.
She indicated that the CPC’s recormmendations to the Board, with
the dissent of the Chair, is that the exception be broadened to tax
services. Expanding the exception to tax services would
eliminate the problems that have been identified by the
profession.

Ms. Hillebrand reported that the CPC recommended the following
language as a permanent statutory change as B&P Code Section
5050.1.
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“Any person who engages in any act which is the practice of public
accountancy in this state consents to the personal, subject matter,
and disciplinary jurisdiction of the Board; and is deemed fo have
appointed the regulatory agency of the state or foreign jurisdiction
that issued the person’s permit, certificate, license or other
authorization to practice as the person’s agent on whom notice,
subpoenas, or other process may be served in any action or
proceeding by or before the Board against or involving that person.”

It was moved by Mr. Driftmier, seconded by Ms. Sos, and
unanimously carried to adopt the language above as B&P Code
Section 5050.1.

Ms. Hillebrand reported that the CPC proposed B&P Code Section
5096.12 to address the issue of a person who qualifies for and
receives a practice privilege, but cannot sign on behalf of the firm
because the firm is not registered in California.

Ms. D'Angelo Fellmeth indicated that proposed B&P Code Section
5096.12(a)(2) was not self-executing, and she questioned whether it
would be implemented through regulation. Ms. Hillebrand noted that
the firm would be consenting under B&P Code Section 5050.1 and
the concept was that the act of practicing in this state constituted the
consent; however, the language would need to be modified.

Mr. Granen indicated that the change could parallel the language in
proposed B&P Code Section 5050.1. Ms. D’Angelo Fellmeth
additionally noted that in proposed B&P Code Section 5096.12(a)(2),
the last three words should be changed to “...under this article.”

Ms. Sigmann clarified that in order to expedite these changes,
nothing can be done by regulation. Any changes must be statutory
for urgency purposes.

Mr. Granen recommended the following changes to proposed B&P
Code Section 5096.12.

“(a) A CPA firm that is authorized to practice in another state and
which does not have an office in this state may engage in the
practice of public accountancy in this state through the holder of a
practice privilege provided that the practice of public accountancy by
the firm is limited to authorized practice by the holder of the practice
privilege.

(b) Any firm practicing under this provision consents to the personal,
subject matter, and disciplinary jurisdiction of the board with respect
fo any practice under this chapter.
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(c) The board may revoke, suspend, or otherwise restrict or discipline
the firm for any act which would be ground for discipline against a
holder of a practice privilege through which the firm practices.”

It was moved by Ms. Sos, seconded by Ms. Flowers, and
unanimously carried to adopt the proposed B&P Code Section
5096.12 with the changes identified above.

Ms. Hillebrand reported that it was the view of the CPC that these
temporary statutory revisions have the shortest sunset timeframe
possible while still allowing a full vetting of the issues. She
requested staff to identify the time necessary for the Board to
complete the entire review process. Ms. Hillebrand noted that this
would be a substantial process, and the focus of the Board for the
next two years, and would therefore require extending the current
peer review date.

Ms. Sigmann reported that she was recommending January 1, 2011,
as the sunset date for the temporary provisions being proposed.
Between March and early summer of this year she would anticipate
implementing the changes in the legislation currently being
developed. Meetings during 2007 would address procedural
changes, and if all goes well, the changes could be enacted in 2008.
That would provide a year to notify all interested parties of the
impending changes. Ms. Sigmann noted that the Board was up for
Sunset Review in 2009 and it would be providing a progress report to
the Legislature related to this issue. Ms. Hillebrand indicated that
although the CPC did not have this date to consider yesterday, she
was satisfied that it was ambitious but reasonable.

Mr. Robinson requested that the provision for the exception on tax
services move forward without a sunset date. If that was not
possible, he believed that the sunset date should be the same as the
practice privilege sunset date, January 1, 2011, for consistency
purposes.

Mr. Swartz questioned the benefits of having a sunset date of
January 1, 2010, versus the practice privilege sunset date of
January 1, 2011. Ms. Hillebrand believed that the earlier date
provided a clear statement that these are not ultimate solutions,
however, it is a temporary fix designed to create a window of
opportunity for the Board to consider all of these issues.

Mr. Robinson restated that he was requesting that the sunset date be

January 1, 2011, so that practitioners can be aware of the
requirements prior to beginning a new tax season. He indicated that
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if there are different sunset dates, it may require the profession to
pursue a different bill, and he would prefer not to do that.

Ms. Hillebrand indicated that she wanted to send a message that the
Board would accomplish the work in the shortest amount of time
possible.

It was moved by Ms. Sos, seconded by Mr. Swartz, and carried
for the sunset date for B&P Code Sections 5050(b), 5054, and
5096.12 to be January 1, 2011. Ms. Hillebrand was opposed.

Ms. Hillebrand indicated that there had been significant
correspondence from tax practitioners around the country regarding
the issue of practice privilege. She reported that the CPC was
recommending to the Board, with the dissent of the Chair, that the
exception in B&P Code Section 5054 be broadened to include tax
services on a temporary basis. It was noted that expanding the
exception to include tax services would eliminate many of the
problems that have been identified by the profession.

Ms. Hillebrand indicated that she was not sufficiently informed at this
stage to be comfortable that there would be no harm to the California
public from the expansion from tax returns to tax services, and for
that reason she was in dissent. She additionally expressed her
concern that expanding beyond tax returns was substantial and
would create gray areas about things that you no longer need a
licensed individual or firm to do. Ms. Sos indicated that she favored
this amendment because in the extensive discussion yesterday, she
was persuaded that the phrase “tax services” is well understood by
the profession and also heavily regulated by the [nternal Revenue
Service (IRS) and the Franchise Tax Board (FTB).

Mr. Robinson indicated that all of his firms are registered in
California; however, tax practitioners outside of California want to be
able to sign a tax return under this exemption. The language with
the use of the term “firm” in B&P Code Section 5054 may deprive
practitioners who do not physically enter California who work for a
firm that is registered in California from using this exception.

Mr. Duffey believed that a clause was necessary to clarify that the
exception would apply to either an individual or a person in a
California registered firm, thereby, treating out-of-state practitioners,
registered and unregistered firms the same.

Ms. Wong indicated that she believed that Mr. Robinson’s concern

was addressed through the temporary and incidental practice
provision proposed for B&P Code Section 5050(b). Mr. Robinson
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indicated he believed that B&P Code Section 5054 should include
the clarification as well.

Mr. lino indicated that B&P Code Section 5054 only applied to the
profession and there is more than enough guidance to what tax
services represents.

Ms. Hillebrand reported that the CPC recommended the following
language for B&P Code Section 5054.

“(a) Notwithstanding any other provision of this chapter, an individual
or firm holding a valid and current license, certificate, or permit to
practice public accountancy from another state may provide tax
services without obtaining a permit to practice public accountancy
issued by the board under this chapter or a practice privilege
pursuant to Article 5.1 (commencing with Section 5096) provided that
the individual or firm does not physically enter California to practice
public accountancy pursuant to Section 5051, does not solicit
California clients, and does not assert or imply that the individual or
firm is licensed or registered to practice public accountancy in
California.

(b) The board may, by requlation, limit the number of tax returns that
may be prepared pursuant to subdivision (a).

(c) This section shall become inoperative on January 1, 2011, and as
of that date is repealed.”

It was moved by Mr. Driftmier, seconded by Mr. lino, and carried
to approve the above language for B&P Code Section 5054.
Ms. Hillebrand was opposed.

Ms. Hillebrand reported that the CPC had an extensive discussion
regarding temporary and incidental practice. She noted that the
restrictions approved by the Board at its last meeting related to the
foreign accountants provided an excellent model for similar
restrictions on temporary and incidental practice by out-of-state
CPAs. The restrictions included not holding out as a California CPA,
not soliciting of clients in California, and submitting to the jurisdiction
of the Board.

Ms. Sos explained why the Board still needed some form of
temporary and incidental practice. The tax services issue was
resolved by B&P Code Section 5054, and the triggering of firm
registration was resolved by B&P Code Section 5096.12. However,
staff could still receive questions regarding what exactly is the
practice of public accountancy in California, whether it included
litigation support, consulting, and expert witness testimony. Ms. Sos
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indicated that in order to resolve the additional inadvertent barriers
created by practice privilege, the CPC wanted to recreate a limited
version of temporary and incidental practice on a temporary basis to
provide the Board with the time and the opportunity to address the
serious and difficult issues related to the definition of the practice of
public accountancy in California before adopting a permanent
solution.

Ms. Hillebrand indicated that the Board was in a difficult position
because one of the benefits of practice privilege as described by
those who advocated for it meant the elimination of temporary and
incidental practice allowing the Board to know who was in California
practicing.

Ms. Sos believed that it was imperative to communicate to everyone

that the limited and very clearly defined restoration of temporary and

incidental practice was temporary and solely for the purpose of giving
the Board time to resolve some very serious issues in the application
of Practice Privilege.

Ms. Hillebrand reported that the CPC recommended that the Board
approve the following language for B&P Code Section 5050.

“(a) Except as provided in subdivisions (b) and (c) of this section,
subdivision (a) of Section 5054, and Section 5096.12, no person
shall engage in the practice of public accountancy in this state unless
the person is the holder of a valid permit to practice public
accountancy issued by the board or a holder of a practice privilege
pursuant to Article 5.1 (commencing with Section 5096).

(b) Nothing in this chapter shall prohibit a certified public accountant,
a public accountant, or public accounting firm lawfully practicing in
another state from temporarily practicing in this state incident to
practice in another state provided that the individual or firm does not
solicit California clients and does not assert or imply that the
individual or firm is licensed or registered to practice public
accountancy in California. This subdivision shall become inoperative
on January 1, 2011, and as of that date is repealed.

(c) Nothing in this chapter shall prohibit a person who holds a valid
and current license, registration, certificate, permit or other authority
fo practice public accountancy from a foreign country, and lawfully
practicing therein, from temporarily engaging in the practice of public
accountancy in this state incident to an engagement in that country
provided that:

(1) The temporary practice is regulated by the foreign country and is
performed under accounting or auditing standards of that country.
(2) The person does not hold himself or herself out as being the
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holder of a valid California permit to practice public accountancy or
the holder of a practice privilege pursuant to Article 5.1 (commencing
with Section 5096).”

Note: The language in subdivision (¢) was previously approved by
the Board, recommended to the Legislature, and is currently
contained in SB 503.

It was moved by Ms. Hillebrand, seconded by Mr. Driftmier, and
unanimously carried to approve the proposed changes to
Business and Professions Code Section 5050.

Ms. Hillebrand reported that the CPC discussed and was
recommending proposed changes to B&P Code Section 5088 that
would not require an individual who is the holder of a current and
valid license from any state to obtain a practice privilege during the
time that he or she has a pending application for licensure in
California. She noted that prior to practice privilege, these applicants
were permitted to practice while their applications for licensure were
pending and that staff had tracked them through a manual system.

Ms. Hillebrand added that since practice privilege has been
implemented, the manual tracking system had been abolished and
these applicants must obtain a practice privilege while pending
licensure in California. She indicated that the CPC had developed
the proposed changes with incomplete information. Further
discussion with staff identified that this would impact a small number
of applicants and the manual tracking system had been eliminated.
Ms. Hillebrand indicated that based on this additional information, it
was her opinion as CPC Chair that this recommendation was no
longer a viable option. She did note that the CPC had not yet
considered this additional information.

Ms. Franz added that the staff originally responsible for the manual
tracking system have since been redirected and are focused on
processing applications for individual and firm licensure. She
indicated that the Board had received no negative comments from
applicants regarding this change and that it does not seem an
appropriate use of staff resources to reimplement the manual system
versus processing applications more quickly. Based on this
information, the Board concurred that no change should be made to
the current B&P Code Section 5088.
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Ms. Hillebrand indicated that the language proposed for B&P Code
Section 5054.1 is complimentary language to the consent to
jurisdiction language in proposed B&P Code Section 5050.1. She
noted that it is the procedural piece on how the Board would assert
its jurisdiction.

Ms. Hillebrand reported that the CPC recommends that the Board
approve the following language for B&P Code Section 5054.1.

“The board may revoke, suspend or otherwise restrict or discipline
the authorization to practice under subdivisions (b) or (c) of Section
5050, or subdivision (a) of Section 5054, or Section 5096.12 for any
act which would be a violation of this chapter or ground for discipline
against a licensee or practice privilege holder, or ground for denial of
a license or practice privilege under the Code. The provisions of the
Administrative Procedure Act, including, but not limited to, the
commencement of a disciplinary proceeding by the filing of an
accusation by the board shall apply to this Section. Any person
whose authorization to practice under subdivisions (b) or (c) of
Section 5050, or subdivision (a) of Section 5054, or Section 5096.12
- has been revoked may apply for reinstatement of the authorization to
practice under subdivisions (b) or (c) of Section 5050, or subdivision
(a) of Section 5054, or Section 5096.12 not less than one year after
the effective date of the board’s decision revoking the temporary
practice authorization unless a longer time, not to exceed three
years, is specified in the board’s decision revoking the temporary
practice authorization.”

It was moved by Mr. Driftmier, seconded by Ms. Sos, and
unanimously carried to approve the above language for B&P
Code Section 5054.1.

Ms. Hillebrand reported that due to the urgency of the work related to
Practice Privilege, the peer review report date would also need to bhe
delayed to January 1, 2011.

Ms. Hillebrand identified the following issues that would require
further study:

> Out-of-state licensees seeking to qualify as an individual for
practice privilege through NASBA - costs and delay issues.

> Substantial equivalency.

» Evaluation of requiring 150 hours of education when applicants
can get licensed in California with 120 hours.

» Defining what constitutes the practice of public accountancy in
California.
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Whether additional exemptions should be added to B&P Code
Section 5054.

Continued study of the temporary exemption adopted regarding
tax services.

Whether any of the temporary statutory changes should become
permanent.

The balancing of public protection and knowing who is practicing
in this state through practice privilege, while not creating barriers
to entry for licensed out-of-state practitioners.

> Interplay between firm registration and the individual holding a
practice privilege.

v V. V V¥

Ms. Hillebrand wanted the ability to amend the minutes to include
any issues for further study that she failed to mention previously.

Ms. D’Angelo Fellmeth requested to reopen the discussion regarding
the necessity of reinstating temporary and incidental practice. She
indicated that the expansion of the exception in B&P Code Section
5054 to include all tax services resolved the tax problem. The
creation of B&P Code Section 5096.12 resolved the firm registration
problem by allowing individuals with a practice privilege to sign on
behalf of the firm even if it is not registered in California.

Ms. D'Angelo Fellmeth indicated that she believed that, with those
proposed statutory changes, reinstating temporary and incidental
practice was not required. In addition, she believed that the
temporary five-year period was excessively long.

Ms. Sos indicated that there were practitioners from seven or eight
states that are not substantially equivalent and those individuals
cannot qualify for a practice privilege. Those are the individuals who
need the limited version of temporary and incidental practice.

Ms. D’Angelo Fellmeth noted that if the Board reconsidered the issue
of allowing anyone with a valid license from another state to qualify
for a practice privilege, it would address that group of individuals and
it would not need to restore temporary and incidental practice.

Ms. Sos added that the other benefit of reinstating the limited version
of temporary and incidental practice is that it would address the gray
areas. It will also allow the Board time to deliberate the issue of what
activities constitute the practice of public accountancy in California as
well as whether there should be additional exceptions identified in
B&P Code Section 5054 such as expert witness testimony, litigation
support, or consulting services.

Ms. D’Angelo Fellmeth indicated that the issue of whether the nature,
quality, and location of services being provided would trigger the
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necessity of obtaining a California license is not a new issue. The
profession has always had to consider that. She noted that prior to
January 1, 2006, individuals and firms engaged in work that brought
them in contact with the state of California had to determine whether
that work was temporary and incidental or whether it required
licensure. Ms. D’Angelo Fellmeth noted that the new answer was
practice privilege. She urged the Board not to reopen this gaping
offensive loophole that had been closed.

Ms. Hillebrand indicated that she believed that this is a very close
question. She noted that she did not believe that waiving substantial
equivalency was a viable solution.

Mr. Robinson reported that there were many areas in question that
would need to be defined as exceptions to the practice of public
accountancy. He appreciated the work of the Board in resolving
these issues and urged the Board to maintain its earlier position.

Mr. Blanc reiterated that what the Board has brought back in with
temporary and incidental practice are important restrictions,
notifications and expansion of the Board's jurisdiction. Mr. Blanc
noted that it was a very difficult decision: for Ms. Hillebrand, Ms. Sos,
and himself, although, he was somewhat comforted by the restrictive
provisions that had been added.

Ms. Sigmann reported that it was very difficult for staff to be in this
position of not being able to answer questions regarding practice
privilege. She indicated that the Board has a broad definition of the
practice of public accountancy in B&P Code Section 5051 and staff
have been struggling with its application to practice privilege ever
since implementation. Ms. Sigmann reported that the reason staff
supported this proposed change is that it is necessary until there is
further clarity to B&P Code Section 5051 as it relates to practice
privilege.

Ms. D’Angelo Fellmeth commented that Board members are not
sitting at this table as practitioners. The role of a Board member is to
protect the public interest. She indicated that it is the primary priority
of Board members to protect the public and she believed that
practice privilege provided much more consumer protection than
temporary and incidental practice. Ms. D’Angelo Fellmeth believed
that the practice privilege program with the other changes discussed
could move forward without reinstating temporary and incidental
practice. Ms. D'Angelo Fellmeth urged the Board to consider her
thoughts.
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There was no action taken by the Board to reconsider its previous
decision regarding the implementation of limited temporary and
incidental practice. The Board would be studying this issue over the
next several months.

Ms. Hillebrand indicated that the revised language to Section 5054
had just been distributed to address the concern communicated by
Mr. Robinson. This language reads:

“(a) Notwithstanding any other provision of this chapter, an individual
or firm holding a valid and current license, certificate, or permit to
practice public accountancy from another state may provide tax
services without obtaining a permit to practice public accountancy
issued by the board under this chapter or a practice privilege
pursuant to Article 5.1 (commencing with Section 5096) subject to
the restrictions that the individual or firm does not physically enter
California to practice public accountancy pursuant to Section 5051,
does not solicit California clients, and does not assert or imply that
the individual or firm is licensed or registered to practice public
accountancy in California.

(b) Notwithstanding subdivision (a), any firm which is licensed to
practice public accountancy in this state may provide the services set
forth in subdivision (a) through individuals qualified to practice under
subdivision (a) however the restrictions of subdivision (a) shall not
apply to the firm.

(c) The board may, by regulation, limit the number of tax returns that
may be prepared pursuant to subdivision (a).

(d) This section shall become inoperative on January 1, 2011, and as
of that date is repealed.”

Mr. Granen indicated that the purpose of these changes was to
remove the unintended restrictions current B&P Code Section 5054
places on CPAs employed by registered firms and put them on equal
footing with CPAs employed by unregistered firms. Mr. Robinson
indicated that he strongly supported the changes.

It was moved by Ms. Sos, seconded by Ms. Flowers, and
unanimously carried to approve the revised language to
Business and Professions Code Section 5054.

Ms. Hillebrand indicated that several Board members and members
of the public have communicated concern to Mr. Blanc as to how the
Board actions would be communicated during the Legislative
process. She noted that staff have every intent to communicate as
clearly and as completely as possible; however, staff do not have the
discretion to waive or make any statements of non-enforcement of
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current provisions of law. Ms. Hillebrand indicated that the Board will
work as quickly and effectively as possible on the proposed statutory
changes.

Mr. Blanc reported that there would be communication with all
interested parties that the Board had taken positive action in
response to requests and staff will be preparing material for
distribution.

Mr. Robinson indicated that there was a provision in the Constitution
that you cannot retroactively legislate. He suggested communicating
to the public using legislative intent language that could be drafted to
express that the practice privilege legislation enacted last year had
unintended consequences and this current piece of pending
legislation is meant to correct those. Mr. Robinson noted that if
Senator Figueroa agreed with that language, it could then be posted
on the Board’s Web site in lieu of the current FAQs.

Mr. Blanc indicated that he wanted a communication to go directly to
the profession.

Ms. Bango, AICPA representative, committed to working with
CalCPA and the Board to communicate to the AICPA’s 340,000
members the positive action taken by the Board, and she indicated
that the AICPA has several mechanisms to accomplish that.

Ms. Bango indicated that because of California’s practice privilege
issue and other concerns that have been raised across the country,
the AICPA had established a toll-free number and a dedicated e-mail
with staff exclusively to answer questions related to these issues.
She assured the Board that she would work with staff and CalCPA to
ensure that everyone is comfortable with the language that the
AICPA would be communicating nationwide.

Mr. Allen indicated that CalCPA would communicate the actions
taken by the Board to its members as well as the Executive Directors
of other state boards. He indicated that he would coordinate the
message so that it is uniform as not to raise further confusion.

Mr. Allen added that it had been a productive meeting and he
believed that the Board was headed in the right direction to clarify the
issues.

Ms. Hillebrand indicated that she would be happy to work with the
Board President and the Executive Officer to develop the legislative
intent language. She also believed that the language should include
the reason why the changes are being proposed as temporary, that
they were developed in response to the pending tax season, and that
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there will be a further study of all of the issues. Mr. Blanc requested
that Ms. Hillebrand work with Ms. Sos and Ms. Sigmann to draft the
legislative intent language.

In response to the request to remove the FAQs from the Board’s
Web site, Ms. Hillebrand indicated that she believed that decision
was within the discretion of the Executive Officer. She added that
she had reviewed one of the letters that staff had received and she
hoped that it was not representative of the profession. It was a
highly unprofessional attack on staff that no one should have to
experience in the course and scope of their employment.

. Consideration of Legislation Related to Temporary Practice and/or
Implementation of Practice Privilege.

a. Report and Recommended Position on SB 503, Figueroa.

Ms. Hillebrand reported that SB 503 contained the following
statutory changes that had been previously approved by the
Board: 1) the fee change language, 2) the peer review language
which needed to be modified with the date as January 1, 2011,
and 3) the foreign accountant exception language.

Ms. Hillebrand noted that legislative counsel recommended
removing the word “primarily” from the language approved by the
Board at its January 20, 2006, meeting. Ms. Hillebrand indicated
that the CPC determined that even with the changes that the
Board adopted today, it was necessary to move forward with the
foreign accountant language.

Ms. Hiliebrand reported that the CPC recommended that the
Board adopt a SUPPORT position on SB 503.

Mr. Robinson requested that SB 503 be amended to include all of
the language that had been approved at this meeting.

Ms. Hillebrand indicated that the CPC did discuss that idea and
had no policy objections to it; however, it was the view of the
committee that the strategic decision on how to present this
information to the Senator and other members of the Legislature
was within the Executive Officer’s discretion. Mr. Robinson
indicated that he supported the work product and wanted to move
it expeditiously, and that his colleague, Mr. Allen, would not
support SB 503 unless the language that was adopted by the
Board today is amended into that bill. Ms. Sigmann indicated that
it was her intention to include the language in SB 503.
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Mr. Allen indicated that on behalf of CalCPA, it had no issue with
anything currently in SB 503, but its position is that the bill is
incomplete. He reported that with the proposed changes adopted
today amended into the bill, CalCPA would support it.

It was moved by Ms. Hillebrand, seconded by Ms. Sos, and
unanimously carried to adopt a SUPPORT position on the
current language in SB 503.

. Report and Recommendation Position on AB 1868, Bermudez,
Accountancy: Licensure.

Ms. Hillebrand reported that the Board had been provided with
draft amendments to AB 1868, dated February 13, 2006. (See
Attachment 2.) She noted that this bill was currently a “work in
progress,” however, the Board needed to look at the text currently
available. Ms. Hillebrand indicated that there was a report from
Deputy Attorney General Granen that suggested this language
would create serious issues regarding the Board's jurisdictional
ability, particularly in its ability to prohibit unlicensed practice.
The amendments would also broaden B&P Code Section 5054
beyond the proposed amendments adopted by the Board today.
Also, it proposed a later sunset date than what the Board
adopted.

Ms. Hillebrand reported that for those reasons, the CPC was
recommending that the Board adopt an OPPOSE UNLESS
AMENDED position on AB 1868. She indicated that if the bill
begins to move forward, staff could then communicate the
Board’s position to the Legislature. She added that she was
hopeful that it would not be necessary for the Board to use this
position.

It was moved by Ms. Hillebrand, seconded by Mr. Swartz, and
carried to adopt a position of OPPOSE UNLESS AMENDED
on AB 1868. Ms. Sos was opposed.

Mr. Allen indicated that it was CalCPA’s intention to request that
the author hold this bill and not move it forward in its current form,
He noted that as SB 503 makes progress, this bill could become
a vehicle to assist in moving SB 503 forward.

Mr. Robinson indicated that the fee issue might be controversial
to the Republicans in the Legislature. If that happens, Mr. Allen
had agreed to put the Board’s fee provisions in a bill that the
profession would support.
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DISCUSSION OF SIGNIFICANT ISSUES RELATED TO TEMPORARY PRACTICE
AND/OR THE IMPLEMENTATION OF PRACTICE PRIVILEGE

INTRODUCTION

This paper provides background information for consideration of significant issues
related to temporary practice and/or the implementation of the Practice Privilege
Program. Issues related to substantial equivalency requirements, firm registration
requirements, and the gquestion of “What constitutes a California client?” are discussed
(CPC Agenda ltems lll A, B, and C). For each of these issues, there is a description of
the issue, information regarding relevant provisions of the Accountancy Act, background
and history information, and a discussion focusing on key concerns. The background
and history portion of the section titled “Substantial Equivalency Requirements” provides
an overview of how the concept of “substantial equivalency” has been addressed in
California as well as providing a historical perspective on the overall development of the
practice privilege statutes. The conclusion (beginning on page 10) relates to all of the
issues discussed in this paper.

A. SUBSTANTIAL EQUIVALENCY REQUIREMENTS
ISSUE:

The practice privilege statutes permit out-of-state CPAs meeting specified gualifications
to practice in California under a practice privilege without obtaining a California license.
The qualifications for practice privilege were based on the Uniform Accountancy Act’s
(UAA’s) concept.of “substantial equivalency.” Recently, concerns have been raised that
these “substantial equivalency” requirements obstruct rather than facilitate the cross-
border movement of qualified practitioners.

RELEVANT PROVISIONS OF THE ACCOUNTANCY ACT:

The practice privilege provisions are located in Sections 5096 — 5096.11 of the
Business and Professions Code. In addition, Business and Professions Code Section
5093 contains California’s licensure requirements that are deemed to be substantially
equivalent by the National Association of State Boards of Accountancy (NASBA). (See
Attachment 1 for the text of these laws.)

Under the basic requirements for practice privilege contained in Section 5096 a
licensee of another state has three options to qualify for practice privilege: (1) to have
continually practiced public accountancy as a CPA under a vaiid license for at least four
of the last ten years; (2) to hold a license from a state which has been determined by
the Board {o have education, examination, and experience gualifications for licensure
substantially equivalent to California’s qualifications under Section 5083, i.e. to be



licensed in a “substantially equivalent state”; or (3) to possess education, examination,
and experience qualifications for licensure which have been determined by the Board to
be substantially equrvalent to California’s requrrements under Section 5093. Other_ .
provisions of thé practice privilege statutes include-a fee reqiiirement, a list of potentraﬂy
disqualifying conditions, and provisions for the administrative suspension and discipline
of the practice privilege.
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For consistency, Section 5088 of the Business and Professions Code was amended to
eliminate the interim practice provision under which an out-of-state licensee had
practice rights while the application for licensure was pending. In its place this
individual was réquired 6 obtain a’practice privilege (see Attachment 1).

BACKGROUND AND HISTORY:

As part of its 2000 Sunset Review, the Board began evaluating its statutes and
regulations for conformity with the UAA, a model accountancy act developed Joinfly by
NASBA and t_hg Amerrcan Institute’ of Certn‘ led Public Accountants (AI’CPA)

The edition of the UAA (UAA, third edition) consrdered by the Board emphasized the |
concept of “substantial equivalency” which included two compdnénts. One component
of substantial equivalency involved the establishment of uniform licensure requirements
nationwide. This included the requrrement that, to become licensed, applicants must
have met the “150 Hour Requirement “{(150 semester units of education), passthe '
Uniform CPA Examination, and complete a minimum of one year of experience. States
with accountancy acts that inciuded these licensure requirements were deemed to be
substant ally equ:vatent The second component of substantral equrvalency focused on.
the free movene .tro‘r'CPAS‘across borders Undsrine ANTode F’%ﬁé' mféfé’c'in'g
substantial ¢ equi valency Tt qwrements eitfier by bemg hcens s‘rantrally ”
equivalent state or By individually meetmg the’ reqwsrte ‘sdugation’ exam and”
experience requrrements ‘Wwould be ableto engage in-cress-border’ praotrce after
notifying the ofhief state boald of their’ presence“ The UAA dlc'! not clude a temporary

practice provision.

In its 2000 Sunset Review Repott, the'Board proposed the 150-Hotir Requirenient and
other law changes so that California could be deemed a substantially equivalent state.
This proposal proved to be controversial. As a o@mpromrse “the two litensure’ optons
currently in‘Califorria’ Taw weré enacted — Business and Professrons Code Sectrons
5092 and 5093 *Sé6tion 5092 confornis C!oselyto the Board’s prev ous licensing
requlrements In addition to passage of the Uniform CPA Examination this licensing
option requires completion of a baccalaureate degree with a minimum of 120 units of
education and two years of experience. Section 5093 requires exam passage, a
baccalaureate degree and complétion of additional units to total 150, and completiori of
one yéar of experience. CPAs meeting these licensure requirements are deemed to bé
substantially equivalent by NASBA. Law changes enacted at that time also eliminated
the requirement that all applicants for licensure complete aftest experience. Instead,
500 hours of attest experience are required to sign attest reports.



in the fall of 2003, the Board began considering the second component of substantial
equivalency — cross-border practice. To address this matter, the UAA Task Force was
appointed. The Task Force held four meetings during the winter and spring of 2003-
2004, and in May of 2004, recommended the practice privilege law changes to the
Board. These meetings of the Task Force provided a forum for extensive comment and
input from representatives of the profession and from the Center for Public interest Law.

The Task Force’s deliberations lead to the identification of two key weaknesses in the
temporary/incidental practice law that was then in effect: because the terms
“temporary” and “incidental” were not defined in statute or regulation, there were wide
differences in the way the terms were interpreted and applied. A second weakness was
that, while anecdotal evidence suggested temporary/incidental practice was
commonplace, the number and identity of practitioners entering the state in this way
were largely unknown to the Board.

The Practice Privilege Program proposed by the Task Force was designed to address
these weakness and also to facilitate cross-border practice. The statutory framework
for this program was approved by the Board in May 2004 and enacted into law by SB
1543 (Figueroa, Chapter 921, Statutes of 2004) (see Attachment 1 for the text of the
practice privilege laws). ‘

The Practice Privilege Program allows an out-of-state CPA to qualify for cross-border
practice in California by a process similar to the two methods provided for in the UAA or
by having continually practiced public accountancy under a valid CPA license for at
least four of the last ten years. The “four-of-ten provision” was intended to broaden the
Board’s requirements so that more out-of-state CPAs could qualify for practice privilege.

The program permits qualified out-of-state CPAs to begin practice upon the submission
of the notification form, which can be done online. The program requires the out-of-
state CPA to provide basic identifying information and to consent to the Board’s
jurisdiction. Unlike the UAA, these statutes give the Board the authority to immediately
suspend the practice privilege of anyone who runs afoul of the practice privilege
notification requirements or applicable laws. The program also differs from the UAA in
that it specifies “disqualifying conditions” such as conviction of a crime or suspension of
a license by another state. These conditions require prior Board approval before
practice under a practice privilege can occur. Also, the Board’s program provides for a
fee to cover the cost of the program.

After putting forward its proposal for the Practice Privilege Program, the Task Force,
renamed the Practice Privilege Task Force, began in July 2004 to develop the
implementing regulations. Using the same process that was used to develop the
statutory framework, the Task Force received extensive input from representatives of
the profession and from the Center for Public Interest Law. The Task Force’s policy
recommendations were approved by the Board in September and November of 2004,
and in January 2005 draft regulations were reviewed by the Board and scheduled for



public hearing. The public hearing took place in May 2005, and the regulations became
operative on January 1, 2008, te coincide with the effective date of the statutes. No
formal public comments were received during the rulemaking process.

At its meeting of May 19, 2005, one of the last actions of the Practice Privilege Task
Force was to recommend Board approval of the list of substantially equivalent states.
The Task Force's recomméndation, which was adépted by the Board the'next day, was’
to approve NASBA's current list of substantially equivalent states and to delegate the
responsibility to the Executive Officer to revise the list as necessary Attachment 2
provrdes a copy of the list.

DISCUSSION:

The Board has recently become aware that there'are CPAs lawfully practicing in other
states who would like to practice under a practice privilege but cannot qualify because
they do not meet any of the three requirements for practice privilege specified in
subdivision (a) of Business and Professions Code Section’ 5096; they are not from a
state thatis designated substantra[ly equivalent; they donot mdwrdually méet the
substantial equivalency requrrements and they do not quahfy unider “four of ten.” It has
been sufjgésted that theése Teqirements are a bartier that urine¢essarily restricts the' ',
cross-border movement by qualified practitioners. )
In evaluating the scopé of the problem; is should be noted that 47 of the 65 B
states/Jurlsdlotrons are deemed by NASBA 1o bé substan’naily equrvalent However the
remaining statesljunsdlctions*mcludmg Oolorado and Flenda dd*riot meet“the crrtena for

subetantral eeq?iﬁr‘ SleHcy. 'I"h“‘e:"pri‘ﬁ"’ia’ry ‘e“{"ébn ¥omie states a}"e”’ ‘?deemed substan’ualiyf

Sitivarent i§ becatise ey 6 ot Have the' 15040l Refuirément” RETiIScEssd
above, while Section 5093 includes the 150-Hour Requrrement the Board continues to
lisehse CPAS wWho'do ridt eet’ thrs requ rement and only comple‘te 120 unrts and a

baooalaureate degree N ;
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The fourth edl’uon of the UAA (December 2005) aoknowledged tha‘c notall states have -
enacted the 150 Hour- Requrremen’[ and, in an effort to ‘allow more timefor trahsition,
modified the start daté 'of wien 150°hotrs of gdiication Wotild be reqliired for individual
substantidl-equivalendy. ‘Whilé e third edition ofthé UAA requrr"d 150 hours of
education 1o qualify for lndrvrdual Substantial equrvalenoy commenc‘ng on January 1
2001, revised Séction 23 in tha fourth &dition moves ‘chat date out ‘co January 1, 2@12
(see Attachment 3).

B. FIRM REGISTRATION REQUIREMENTS |
ISSUE!

In January 2006, new laws establishing practice privilege became operative and the
provision that had previously permitted temporary/incidental practice by accounting



practitioners from other states or foreign countries was repealed (see Attachment 4).
Before its repeal, this provision had provided a mechanism that permitted practitioners
from other states to practice temporarily on behalf of their firms in California. Under
current law, qualified individual practitioners can practice in California under a practice
privilege. To practice on behalf of the firm, the firm is required to be registered in
California. Concerns have been raised that this requirement is creating a barrier to
cross-border practice.

RELEVANT PROVISIONS OF THE ACCOUNTANCY ACT:

California law permits accountancy firms to be organized and registered by the Board
as either partnerships (included limited liability partnerships or LLPs) or as accountancy
professional corporations. Both partnerships and accountancy professional
corporations may have nonlicensees as minority owners (Business and Professions
Code Section 5079). California law does not permit accountancy firms to be organized
as limited liability companies (LLCs).

California licensed CPAs and PAs may also practice as sole proprietors. There is no
registration requirement for sole proprietors. If the sole proprietor chooses to practice
under a fictitious name, Business and Professions Code Section 5060 requires that the
name be neither false nor misleading. (See Attachment 5 for the text of Section 5060.)

Sections 5072 and 5073 of the Business and Professions Code specify the registration
requirements for partnerships. The presence of at least one California partner is
required for registration. If the partnership chooses to organize as an LLP, approval
from the Office of the Secretary of State must be obtained before filing a partnership
application with the Board. If the firm maintains an office in this state, there are
additional requirements. (See Attachment 5 for relevant provisions of the Business and
Professions Code.)

There are similar requirements for accountancy corporations which are specified in
Sections 5150-5158 of the Business and Professions Code. The articles of
incorporation must be endorsed and approved by the Secretary of State before the
accountancy corporation may be registered by the Board. (See Attachment 5 for
relevant provisions of the Business and Professions Code.)

The Corporations Code contains a number of provisions specific to partnerships, limited
liability partnerships, and professional corporations. Accountancy firms must comply
with all relevant legal requirements.

HISTORY AND BACKGROUND:

At the March 17, 2005, Practice Privilege Task Force meeting, the discussion of the
draft FAQs related to Practice Privilege stimulated a discussion of firm registration.
(See Attachment 6 for excerpts from the minutes of that meeting.) At that meeting,
Enforcement Program Chief, Greg Newington stated that “if a firm practices public



accountancy through its agent — either a licensed or unlicensed individual — physically
entering California or through servicing California clients, this is practicing public
accountancy as defined in Section 5051 and the firm needs to be registered.” During
the discussion, it was-also hoted that mostfinancial statement reports issued by
licensees and most tax returns prepared by licensees are signed with the firm name.
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Participants at the March 17, 2005, meeting noted that problems could arise because .
the practice privilege proviSIons provide for cross-border practice by individuals, but
contain no comparable provisions for firms. It was further suggested that, while an
exact number is unknown, some firms have been practicing public accountancy under
the temporary practice provision in Section.5050 which would no longer be operative
after December 31, 2005. This law change would not impact sole proprietors in other
states since they would be able to render services under practice privilege. However,
small firms could face significant problems due to the partner and shareholder licensing
requirements in place for firm registration. -

After this discussion, the Practice Privilege Task Force concluded that the issue needed
further consideration, and a working group-was appointed to develop a proposal for -
oonmdera‘mon at the May 2005 meetmgs of the Practlce Prlvnege Task Force and the
Board. g L - y

The working group evaluated the possibility of a practice privilege for firms and an
expedited procedure for qualifying firms for registration and concluded that because of

the numerous statutory requirements outside the Business and Professions Code that

tie to reg;stered firms, neither.of these two-eptions:was practical.: Because the greatest
concern in this argawas: expressed:by tax practitiqnérs, the:working group:is ™~ = .1
recommended -anarrow exception from thefirm regmtraﬁon requlrementun the area ofw
tax work for individuals (referred to in the statute as “natural persons™:-

£ ¥

This exceplion was drafted as Business and Professions Code Section 5054 and
considered by the Practice Privilege Task Force and Board -at their-May 2005 meetings.
Discussion atthe Task-Force meeting indicated that proposed Section 5054 addressed
the primary concerns related to practice privilege as expressed by tax practitioners.
Task Force-members suggested some edits to the language.: (See Attachment 7 for
excerpts from the minutes of that meeting.)

This matter was considered by the Board the next day. Minutes of that mesting state
the following regarding the working group’s activities as reported by the Task Force
chair, Gail Hillebrand: “Ms. Hillebrand noted that there were a number of very serious
issues that were considered by the working group. They noted that registered firms
have a variety of obligations and it would be inappropriate for these obligationsto be -
waived simply because the individual held the practice privilege.”

Minutes of the meeting further indicate members of the public and representatives of the
profession communicated no opposition or concern to the Task Force’s



recommendation which was unanimously approved by all Board members present.
(See Attachment 8 for excerpts from the minutes of that meeting.)

Section 5054 was included in SB 229 by Senator Figueroa and enacted in 2005
(Chapter 658, statutes of 2005). Section 5054 reads:

5054. (a) Notwithstanding any other provision of this chapter, an individual or
firm holding a valid and current license, certificate, or permit to practice public
accountancy from another state may prepare tax returns for natural persons who
are California residents or estate tax returns for the estates of natural persons
who were clients at the time of death without obtaining a permit to practice public
accountancy issued by the board under this chapter or a practice privilege
pursuant to Article 5.1 (commencing with Section 5096) provided that the
individual or firm does not physically enter California to practice public
accountancy pursuant to Section 5051, does not solicit California clients, and
does not assert or imply that the individual or firm is licensed or registered to
practice public accountancy in California.
(b) The board may, by regulation, limit the number of tax returns that may be

prepared pursuant to subdivision (a).

While Section 5054 addressed some concerns, problems related to firm registration

remain as indicated in the February 6, 2006, letter from the California Society of

Certified Public Accountants (CalCPA) (Attachment 9).

DISCUSSION:

Concern has recently been expressed regarding the scope of Section 5054. The
exception contained in that section is very narrow, and many types of tax returns
commonly prepared by CPAs such as partnership or corporate tax returns are excluded.
It has been suggested that, because of this, smaller firms that are not registered in
California may still find it difficult to serve clients in this state and may find it difficult to
compete with others such as enrolled agents and tax preparers who are providing
similar tax services. It has also been suggested that other states may retaliate by
enacting similar laws that restrict the cross-border practice of California CPA firms.

To provide services beyond the scope of Section 5054 under current law, the out-of-
state firm must be registered in California. The firm is required to have a California
_licensee as a partner or shareholder. Also, the firm must pay a firm registration
application fee ($150) and a fee for the firm’s initial permit to practice ($200). These
requirements may be challenging for some firms. Another difficulty may occur because
in many instances the out-of-state firm is organized in a way that is not permitted under
California law. For example, California law does not permit limited liability companies
(LLCs) to practice public accounting. Even If these challenges are overcome, the
registration process itself can be time-consuming. It takes, on the average, six to eight
weeks for the Board to process the registration application. Also, if the firm elects to
operate as a limited liability parinership or a professional corporation, approval from the



Office of the Secretary of State is necessary before making application to the Board,
and this adds additional time and expense to the application process.

Issues related to Section 5054 are different for California-registered firms. For
California-registered firms, legal counsel has advised that the exception contained in*
Section 5054 does not apply. By virtue of being registered, the firm has a presence in
this state and is therefore ineligible for the Section 5054 exception (see Attachment 10).
This can pose a problem for the out-of-state licensees employed by these firms who are
involved in the preparation oftax returns for California residents. This problem is
discussed in the February 2, 20086, letter to Ronald Blanc, Esq. and Gail Hillebrand,
Esq. by Richard Robinson (Attachment 11, pages 2 -5).

C. WHAT CONSTITUTES A CALIFORNIA CLIENT
ISSUE:

In 2005 as planning for practice privilege implementation was underway, afi attempt
was made to establish a bright-line tést to identify when a practice privilege was
needed. Consistent with the Board’s historic practice, it was determined that if the out-
of-state CPA physically enters California to provide public accounting services or if the .
CPA provides services to California clients, a practice privilege (ora California license)
would be needed. Concern has been expressed that the second standard — servicing a
California client — cannot be used as a bright line test, primarily because rt IS unclear
what constitutes a California client. AT ek

RELEVANT PROVISIONS IN;TH ACC@UNTANCY ACT . - v e s e 3

5050 requrres a valld permr-’r to practlce to practroe publrc acoountancy |n thrs state
Section 5051 provrdes a definition. of the prac’nce of publrc accountancy (See
Attachment 12 for the text of these statutes.) o SR
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HISTORY AND BACKGROUND:

" As part of the implementation of the Practice Privilege Program, staff.develgped FAQs
to address baerc questrons related to.the. program One of the | rseues consrdered by,
FAQs were dlsoussed at the March 17, 2005 mee’rrng of the Prac‘r ice Privilege Task
Force, At that meeting Greg Newrngton Enforcement Program Chief, explained the
eﬁ‘orts of staff to develop a bright-line test regarding when a practice privilege was.
needed The minutes of that meeting indicate Mr. Newington stated the followmg
(Attachment 6): o .

The intent was to establish a bright-line test related to practice privilege. He
explained that, as staff went through the various scenarios, the test was if the
individual physically comes into California to perform the activities in subdivisions



(a) — (f) of Section 5051 or services California clients from outside the state, this
is practicing public accounting in California.

The discussion at the March 17, 2005, meeting then moved on to concerns regarding
firm registration. The issue of what constitutes a California client was not further

- addressed at that time. The issue recently re-emerged and was discussed at length in
the February 2, 2008, letter from Richard Robinson to Ronald Blanc, Esq., and Gail K.
Hillebrand, Esg. (see Attachment 11, page 5-8).

DISCUSSION:

As discussed above, when staff began the process of developing practice privilege
FAQs, an effort was made to create a bright-line test to identify when a practice
privilege is needed. For this purpose two criteria were identified: 1) when the
practitioner physically enters the state or 2) when services were provided to a California
client. In preparation for the February 22, 2006, meeting these criteria were
reconsidered, and a lack of clarity regarding what constitutes a California client led staﬁ
to seek advice from legal counsel.

Legal counsel clarified that the practice of public accountancy is defined in Section 5051
in terms of services not in terms of who is the client. When these services are provided
in California, it is the practice of public accounting in California. While .on the face of it
might appear that the “practice in this state” is based on the physical location of the
practitioner while he or she is working on the public accounting engagement, that is not
necessarily the case. Consequently, physical presence in this state may not be an
appropriate guideline. Instead, legal counsel has indicated that a primary guideline is
that there must be a clear connection with California, and the determination that the
services were performed in California must be based on the facts and circumstances of
the particular engagement.

Using this guideline, some activities clearly appear to be the practice of public
accountancy in California:

« A CPA solicits business by offering to prepare California tax returns and then, as a
result of that solicitation, prepares a California tax return for an individual person
(legally referred to as a “natural person”) residing in California.

« The CPA performs an audit of a California school district

» The CPA prepares a compilation for a small business with operations solely in
California

Application of this approach proves challenging when the client is a business with
operations in multiple states and/or in foreign countries. In such instances itis not a
simple matter to analyze the reievant facts and circumstances to make a determination
regarding whether service to such a client constitutes the practice of public accounting

(o]



in California. This complexity is well illustrated by the memo from George P. Ritter,
DCA Staff Counsel, to Carol Sigmann (agenda item I1.D). -Even if the CPA is willing
and able to disclose to the Board all of the relevant facts and circumstances of the
engagement (which is highly unlikely), Board practice privilege and licensing staff would
still lack adequate legal knowledge and adequate time to make a such a complex

determination. Such a case-by-case review by staff for these programs is simply a
practical impossibility. :in sum, it-dees.not appear p0381b|e to create a bright-line test g
that can easily be applied by Board staff. . : ¥

It should be noted that this problem is not new. The law defining the practice of public -
accountancy was not modified when practice privilege was enacted. Itis likely that in
the past this problem did not present itself because so many activities could be folded in
under the rubric of “temporary practice.” However, enactment of the practice privilege .
provisions and repeal of temporary practice brought this matter to the forefront.

CONCLUSION

To evaluate these issues, staff did extensive research and held lengthy discussions with
legal counsel.- These discussions generated a number of ideas forpossible statute
changes to address the problems that were identified: a new law providing for interim -
practice by out-of-state firms, the amendment of Section-5054 so that the exception
would apply to tax returns-prepared for entities such as partnerships -and corporations
as well as for natufal persons, the amendment of Section 5054 so that the exception
would ap-p‘ly to employees» of California-registered;firms; a,new temporary practice Iaw
ialsiand firms that would: clarify: what:co stltutes tempaorary practlc:e ar
smporary practice Jaw: that would-enly-apply to attest work,and an
amendment to the practice:privilege laws to allow any GRPA with. a-current, valid, active
license without disqualifying conditions (not just those with 150 hours of education) to
immediately qualify for practloe pnvuege

After extensive dlscussmn lt was concluded that none of these concepts were
sufficiently developed to be recommended as a solution to the complex problems
discussed above. Effectively,addressing-such complex issues requires.a deliberative -
process in a public forum with input from .all interested parties, and this .cannot be
accomplished in a one-day meeting.- On the other hand,the needs of practitioners.and
their clients appear urgent. With this in mind, the following approach is offered for CPC
and Board consideration:

+ Amend Section 5050 to add language similar to the temporary/incidental practice
language that was repealed effective January 1, 2006, with an express reference to
firms and a sunset date to be determined by the Board. Although there are
identified weaknesses with this language, it has stood the test of time, and
reinstating it for a short period of time will give the Board the opportunity to further
study the issues and craft a practical solution. This appears better than a quickly
drafted piecemeal approach which could have unintended consequences creating

10



more problems than it solves. (See Attachment 4 for the text of the repealed
language.)

Keep the basic practice privilege provisions in place to facilitate compliance by firms
with the Sarbanes-Oxley Act and the audit partner rotation requirements.

Make conforming amendments to other statutes for consistency.

If this general approach is approved by the Board, the following questions would need
to be addressed so that language couid be drafted:

What should be the sunset date?

The time frame for this work would be defined by the sunset date in the legislation.
From a practical standpoint, it appears that the shortest time frame for addressing
this matter and pursuing legislation would be around two years. This would mean a
2009 sunset date so that new legislation can be introduced and enacted in 2008.
Another option would be to set the sunset date at January 1, 2011, to coincide with
the sunset date for the Practice Privilege Program so that these issues can be
addressed as part of evaluating the program.

The shorter time period may minimize any risk to consumers that could result from
permitting temporary/interim practice that is largely outside the Board’s oversight.

As discussed above, concerns in this area were one reason the Board began to
develop the practice privilege program. On the other hand, in the past there have
been very few consumer complaints specific to work occurring under the
temporary/interim practice provision. In addition, if this approach goes forward, the
Board may want to add consumer information to its Web site, similar to the
consumer information on Internet practice, clarifying for consumers the risks of using
practitioners that do not have a license or a practice privilege in this state.

Should the Board continue going forward with the foreign temporary practice
provision as it was adopted at the January 2006 meeting?

The repealed language formerly in Section 5050 covered both accountants from
other states and accountants from other countries. However, it is more broadly
crafted than the language approved in January which reguired that the foreign
accountant’s temporary practice be performed under the accounting or auditing
standards of the foreign country (see Attachment 13.) It is possible to have separate
provisions that apply only to foreign practitioners. CPAs licensed by other U.S.
states or jurisdictions have met licensing requirements similar to the requirements
for the California license, including passage of the Uniform CPA Examination. Also,
CPAs in the U.S. all perform work under the same accounting and auditing
standards. On the other hand, the credentialing requirements and standards of
practice in foreign countries are different from California’s.



« Should Section 5088 be amended to allow all out-of-state CPAs applying for a
California license to practice while their licensing applications are pending?

Prior to January 1, 2008, all out-of-state CPAs applying for a California license could
practice under the language previously in Section 5088 (See Attachment 14).
Currently, they are required to submit a nofification and obtain a practice privilege in
order to practice (even though they have -already-provided the Board with the same
information on their applications for licensure). CPAs applying with 150 units of
education are able to qualify for practice privilege. However, as noted above, the -
Board also licenses people who have 120 units of education. CPAs in this group
can qualify for licensure, but cannot qual'fy for practice privilege unless they are
able to qualify under the “four of ten” provision. Reinstating the language
previously in Section 5088 would permit these CPAs to practice while their
California licensure applications are pending, a time perfjod that averages
agprommateiy six to eight weeks, Enactmg a provision, s:mllar to the
temporaryﬂncudental prac:trce Ianguage prevnously in Seotlon 5050 may not be
adequate 10 address the needs of th|s group of CPAS since they are applying for a
California.license which suggests they have an interest ’fhat goes beyond. .
temporary/mmdental practice and that they, intend to establlsh a permanen’t
presence in this state. ) 4

If the CPC elects to go forward with the approach outlined above, statutory language
could be prepared for Board consideration February 23, 2006.
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Attachment 1

BUSINESS AND PROFESSIONS CODE
SECTIONS 5096-5096.11

5096. (a) An individual whose principal place of business is not in
this state and who has a valid and current license, ceriificate or

permit to practice public accountancy from another state may, subject
to the conditions and limitations in this article, engage in the

practice of public accountancy in this state under a practice

privilege without obtaining a certificate or license under this

chapter if the individual satisfies one of the following:

(1) The individual has continually practiced public accountancy as
a certified public accountant under a valid license issued by any
state for at least four of the last ten years.

(2) The individual has a license, certificate, or permit from a
state which has been determined by the board to have education,
examination, and experience qualifications for licensure
substantially equivalent to this state's qualifications under Section
5093.

(8) The individual possesses education, examination, and
experience qualifications for licensure which have been determined by
the board to be substantially equivalent to this state's
gualifications under Section 5093.

(b) The board may designate states as substantially equivalent
under paragraph (2) of subdivision (a) and may accept individual
qualification evaluations or appraisals conducted by designated
entities, as satisfying the requirements of paragraph (3) of
subdivision (a).

(c) To obtain a practice privilege under this section, an
individual who meets the requirements of subdivision (a), shall do
the following:

(1) In the manner prescribed by board regulation, notify the board
of the individual's intent to practice.

(2) Pay a fee as provided in Article 8 (commencing with Section
5130).

(d) Except as otherwise provided by this article or by board
regulation, the practice privilege commences when the individual
notifies the board, provided the fee is received by the board within
30 days of that date. The board shall permit the notification to be
provided electronically.

(e) Anindividual who holds a practice privilege under this



article:

(1) Is subject to the personal and subject matter jurisdiction and
disciplinary authority of the board and the courts of this state.

(2) Shall comply with the provisions of this chapter, board
regulations, and other laws, regulations, and professional standards
applicable to the practice of public accountancy by the licensees of
this state and to any other laws and regulations applicable to
individuals practicing under practice privileges in this state except
the individual is deemed, solely for the purpose of this article, to
have met the continuing education requirements and ethics
examination requirements of this state when such individual has met
the examination and continuing education requirements of the state in
which the individual holds the valid license, certificate, or permit
on which the substantial equivalency is based.

(8) Shall not provide public accountancy services in this state
from any, office located in this state, except as an employee of a
firm registered in this state. This paragraph does not apply to
public accountancy services provided to a client at the client's
place of business or residence.

(4) Is deemed to have appointed the regulatory agency of the state
that issued the individual's certificate, license, or permit upon
which substantial equivalency is based as the individual's agent on
whom notices, subpoenas or other process may be served in any action
or proceeding by the board against the individual.

(5) Shall cooperate with any board investigation or mqulry and
shall timely respond to a board mvestrgatlon mqurry, request . -
notice, demand or SUbpo&Ha for information or doctmenits and timely
provide to the board the identified information and documents

(f) A practice privilege expires one year from the date of the
notice, unless a shorter perlod is set by board regulation.

(g) (1) No individual may practrce under a praotlce prrwlege
without prior approval of the Board if the individual has, or
acquires at any time during the term of the practice privilege, any
disqualifying condition under paragraph (2) of this subdivision.

(2) Disqualifying conditions include:

(A) Conviction of any crime other than a minor traffic violation.

(B) Revocation, suspension, denial, surrender or other-discipline
or sanctions involving any license, permit, registratioh, certificate
or other authority to practice any profession in this or any other
state or foreign country or to practice before any state, federal, or
local court or agency, or the Public Company Accounting Oversight
Board.

(C) Pendency of any investigation, inquiry or proceeding by or
before any state, federal or local court or agency, including, but
not limited to, the Public Company Accounting Oversight Board,



involving the professional conduct of the individual.

(D) Any judgment or arbitration award against the individual
involving the professional conduct of the individual in the amount of
thirty thousand dollars ($30,000) or greater.

(E) Any other conditions as specified by the board in regulation.

(3) The board may adopt regulations exempting specified minor
occurrences of the conditions listed in subparagraph (B) of paragraph
(2) from being disqualifying conditions under this subdivision.

5096.1. (a) Any individual, not a licensee of this state, who is
engaged in any act which is the practice of public accountancy in
this state, and who has not given notice of intent to practice under
practice privileges and paid the fee required pursuant to the
provisions of this article, and who has a license, certificate or
other authority to engage in the practice of public accountancy in
any other state, regardless of whether active, inactive, suspended,
or subject to renewal on payment of a fee or completion of an
educational or ethics requirement, is:

(1) Deemed to be practicing public accountancy unlawfully in this
state. :

(2) Subject to the personal and subject matter jurisdiction and
disciplinary authority of the board and the courts of this state to
the same extent as a holder of a valid practice privilege.

(3) Deemed to have appointed the regulatory agency of the state
that issued the individual's certificate or license as the individual’

s agent on whom notice, subpoenas, or other process may be served in
any action or proceeding by the board against the individual.

(b) The board may prospectively deny a practice privilege to any
individual who has violated this section or implementing regulations
or committed any act which would be grounds for discipline against
the holder of a practice privilege.

5096.2. (a) Practice privileges may be denied for failure to

qualify under or comply with the provisions of this article or
implementing regulations, or for any act that if committed by an
applicant for licensure would be grounds for denial of a license

under Section 480 or if committed by a licensee would be grounds for
discipline under Section 5100, or for any act committed outside of
this state that would be a violation if committed within this state.

(b) The board may deny practice privileges using either of the
foliow'ng procedures:



(1) Notifying the individual in writing of all of the following:
(A) That the practice privilege is denied.
(B) The reasons for denial.

(C) The earliest date on which the individual is eligible for a
practice privilege.

(D) That the individual has a right to appeal the notice and
request a hearing under the provisions of the Administrative
Procedure Act if a written notice of appeal and request for hearing
is made within 60 days.

(E) That, if the individual does not submit a notice of appeal and
request for hearing within 60 days, the board's action set forth in
the notice shall become final.

(2) Filing a statement of issues under the Administrative
Procedure Act.

(c) An individual who had been denied a practice privilege may
apply for a new practice privilege not less than one year after the
effective date of the notice or decision denying the practice
privilege unless a longer time period, not to exceed three years, is
specified in the notice or decision denying the practice privilege.

5096.3. (a) Practice privileges are subject to revocation,
suspension, fines or other disoiplinary sanctions for any conduct

that would be grounds for discipline against a licensee of the board N

or for any conduct in violation of this artlole or regula lons
implementing this article. © - - -

(b) Practice privileg€es.are subject to. discipline durlng any tlme
period in which they are valid, under administrative suspension, or
expired.

(c) The board may recover lts costs pursuant to Section 5107 as
part of any disciplinary prooeedlng agamst the holder of a practice
privilege.

(d) An individual whose practice privilege has been revoked may
apply for a new practice privilege not less than one year after the
effective date of the board's decision revoking the individual's
practice privilege unless a longer time peried, notto exceed three
years, is specified in the board's deC|3|on revoking the practice
privilege.

(e) The provisions of the Administrative Procedure Act, including,
but not limited to, the commencement of a disciplinary proceeding by
the filing of an accusation by the board shall apply under this
article.




5096.4. (a) The right of an individual to practice in this state

under a practice privilege may be administratively suspended at any
time by an order issued by the board or its executive officer,

without prior notice or hearing, for the purpose of conducting a
disciplinary investigation, proceeding, or inquiry concerning the
representations made in the notice, the individual's competence or
qualifications to practice under practice privileges, failure to

timely respond to a board inguiry or request for information or
documents, or under other conditions and circumstances provided for
by board regulation.

(b) The administrative suspension order is immediately effective
when mailed to the individual's address of record or agent for notice
and service as provided for in-this article.

(c) The administrative suspension order shall contain the
following:

(1) The reason for the suspension.

(2) A statement that the individual has the right, within 30 days,
to appeal the administrative suspension order and request a hearing.

(3) A statement that any appeal hearing will be conducted under
the provisions of the Administrative Procedure Act applicable to
individuals who are denied licensure, including the filing of a
statement of issues by the board setting forth the reasons for the
administrative suspension of practice privileges and specifying the
statutes and rules with which the individual must show compliance by
producing proof at the hearing and in addition any particular matters
that have come to the attention of the board and that would
authorize the administrative suspension, or the denial of practice
privileges.

(d) The burden is on the holder of the suspended practice
privilege to establish both qualification and fitness to practice
under practice privileges.

(e) The administrative suspension shall continue in effect until
terminated by an order of the board or the executive officer or
expiration of the practice privilege under administrative suspension.

(fy Administrative suspension is not discipline and shall not
preclude any individual from applying for a license to practice
public accountancy in this state or from applying for a new practice
privilege upon expiration of the one under administrative suspension,
except that the new practice privilege shall not be effective until
approved by the board.

(g) Notwithstanding any administrative suspension, a practice
privilege expires one year from the date of notice unless a shorter
period is set by board regulation.

{h) Proceedings to appeal an administrative suspension order may



be combined or coordinated with proceedings for denial or discipline
of a practice privilege. :

5096.5. Notwithstanding any other provision of this article, an

individual may not sign any attest report pursuant to a practice i
privilege unless the individual meets the experience requirements of

Section 5095 and comnpletes any continuing education or other

conditions required by the board regulations implementing-this

article.

5096.6. In addition to the authority otherwise provided for by this
code, the board may delegate to the executive officer the authority
to issue any notice or order provided for in this article and to act
on behalf of the board, including, but not limited to, issuing a
notice of denial of a practice privilege and an interim suspension
order, subject to the right of the individual to timely appeal and
request a hearing as provided for in this -article.

5096.7. Except as otherwuse prowded in thrs art|ole the followmg
definitions apply: T

(a) Anywhere the term "license;": "Ilcensee ""permit," or
"certificate” is used in this chapter or Division:1.5° (Commenomg
with Section 475), it shall include personis holding practice
prwleges under this article, unless otherwuse inconsistent with the
provisions of the article.

(b)Y Any notice of practice privileges under this art-lcle and
supporting documents is deemed an application for licensure for
purposes of the provisions of this code, including, but not limited
to, the provisions of this chapter and the provisions of Division 1.5
(commencing with Section 475) related to the denial, suspension and
revocation of licenses.

(c) Anywhere the term "employee" is used ih this arlicle it shall ™
include, but is not limited to, partners, shareholders, and other
owners.

5096.8. In addition to the authority otherwise provided by this
code, all investigative powers of the board, including those
delegated to the executive officer, shall apply to investigations
concerning compliance with, or actual or potential violations of, the
provisions of this article or implementing regulations, including,



but not limited to, the power to conduct investigations.and hearings
by the executive officer under Section 5103 and to issuance of
subpoenas under Section 5108.

5096.9. The board is authorized to adopt regulations to implement,
interpret, or make specific the provisions of this article.

5096.10. The provisions of this article shall only be operative if
commencing July 1, 2005, and continuing during the period provided in
Section 5096.11, there is an appropriation from the Accountancy Fund
in the annual Budget Act to fund the activities in the article and
sufficient hiring authority is granted pursuant to a budget change
proposal to the board to provide staffing to implement this article.

5096.11. This article shall become operative on January 1, 2006.

It shall remain in effect only until January 1, 2011, and as of that
date is repealed, unless a later enacted statute, which becomes
effective on or before January 1, 2011, deletes or extends that date.



Attachment 1 (continued)

BUSINESS AND PROFESSIONS CODE
SECTIONS 5088 AND 5093

5088. (a) Any individual who is the holder of a current and valid
license as a certified public accountant issued under the laws of
any state and who applies to the board for a license as a certified
public accountant under the provisions of Section 5087 may, until the
time the application for a license is granted or denied, practice
public accountancy in this state only under a practice -privilege
pursuant to the provisions of Article 5.1 (commencing with Section
5096), except that, for purposes of this section, the individual is
not disqualified from a practice privilege during the period the
application is pending by virtue of maintaining an office or
principal place of business, or both, in this state. The board may
by regulation provide for exemption, credit, or proration of fees to
avoid duplication of fees.

(b) This section shall become operative on January 1, 2006.

5093. (a) To qualify for the certified public accountant license,

an applicant who is applying under this section shall meet the
education, examination, and experience requirements specified in
subdivisions (b), (c), and (d), or otherwise prescribed pursuant to
this article. The board may adopt regulations as necessary to
implement this section.

(b) (1) An applicant for admission to the certified public
accountant examination under the provisions of this section shall
present satisfactory evidence that the applicant has completed a
baccalaureate or higher degree conferred by a college or university,
meeting, at a minimum, the standards described in Section 5094, the
total educational program to include a minimum of 24 semester units
in accounting subjects and 24 semester units in business related
subjects. This evidence shall be provided at the time of application
for admission to the examination, except that an applicant who
applied, qualified, and sat for at least two subjects of the
examination for the certified public accountant license before May
15, 2002, may provide this evidence at the time of application for
licensure.

(2) An applicant for issuance of the certified public accountant

i



license under the provisions of this section shall present
satisfactory evidence that the applicant has completed at least 150
semester units of college education including a baccalaureate or
higher degree conferred by a college or university, meeting, at a
minimum, the standards described in Section 5094, the total
educational program to include a minimum of 24 semester units in
accounting subjects and 24 semester units in business related
subjects. This evidence shall be presented at the time of
application for the certified public accountant license.

{(c) An applicant for the certified public accountant license shall
pass an examination prescribed by the board.

(d) The applicant shall show, to the satisfaction of the board,
that the applicant has had one year of qualifying experience. This
experience may include providing any type of service or advice
involving the use of accounting, attest, compilation, management
advisory, financial advisory, tax or consulting skills. To be
qualifying under this section, experience shall have been performed
in accordance with applicable professional standards. Experience in
public accounting shall be completed under the supervision or in the
employ of a person licensed or otherwise having comparable authority
under the laws of any state or country to engage in the practice of
public accountancy. Experience in private or governmental accounting
or auditing shall be completed under the supervision of an
individual licensed by a state to engage in the practice of public
accountancy.



Appendix 1

Substantially Equivalent States

Attachment 2

The following 46 jurisdictions have CPA licensure requirements that are deemed by the
California Board of Accountancy to be substantially equivalent to California’s licensure
requirements. Pursuant to Section 27 of Title 16, Article 4 of ihe California Code of
Regulations, you are authorized to practice public accountancy in California under the
practice privilege provisions if you hold a valid, current license from a state identified
peiow, unless you check “Y” to any of the disqualifying conditions on the Notification
Form. Please see the instructions to the Notification Form for additional information.

Alabamia”
Alaska
Arizona
Arkansas
Connecticut
District of Columbia”
Georgia
Guam
Hawaii
ldaho
lllinois™
indiana
lowa*”
Kansas”
Kentucky
Louisiana®

* Permit Holders Only

Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri*
Montana®
Nebraska*
Nevada

New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio

Oklahoma
Oregon
FPennsylvania
Rhode Island
South Carolina
South Dakota*
Tennessee
Texas

Utah

Virginia
Washington*
West Virginia®
Wisconsin
Wyoming”
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4]
42
43
44
45
46
47

Attachment 3

SECTION 23
SUBSTANTIAL EQUIVALENCY

(a)(1) An individual whose principal place of business is not in this state having a valid
certificate or license as a Certified Public Accountant from any state which the
NASBA National Qualification Appraisal Service has verified to be in substantial
equivalence with the CPA licensure requirements of the AICPA/NASBA Uniform
Accountancy Act shall be presumed to have qualifications substantially equivalent
to this state’s requirements and shall have all the privileges of certificate holders
and licensees of this state without the need to obtain a certificate or permit under
Sections 6 or 7. However, such individuals shall notify the Board of their intent to
enter the state under this provision.

(2) An individual whose principal place of business is not in this state having a valid
certificate or license as a Certified Public Accountant from any state which the
NASBA National Qualification Appraisal Service has not verified to be in
substantial equivalence with the CPA licensure requirements of the AICPA/NASBA
Uniform Accountancy Act shall be presumed to have qualifications substantially
equivalent to this state’s requirements and shall have all the privileges of certificate
holders and licensees of this state without the need to obtain a certificate or permit
under Sections 6 or 7 if such individual obtains from the NASBA National
Qualification Appraisal Service verification . that such individual’'s CPA
qualifications are substantially equivalent to the CPA licensure requirements of the
AICPA/NASBA Uniform Accountancy Act. However, such individuals shall notify
the Board of their intent to enter the state under this provision. Any individual who
passed the Uniform CPA Examination and holds a valid license issued by any other

_ state prior to January 1, 2012 may be exempt from the education requirement in
Séetion 5(c)(2) for purposes of this Section 23 (a)(2).

(3) .Any licensee of another state exercising the privilege afforded under this section
hereby consents, as a condition of the grant of this privilege:

(a) to the personal and subject matter jurisdiction and disciplinary authority of
the Board,

(b) to comply with this Act and the Board’s rules; and,

(¢) to the appointment of the State Board which issued their license as their agent
upon whom process may be served in any action or proceeding by this Board
against the licensee.

COMMENT: Subsection 23(a)(3) is intended to allow state boards to discipline licensees from
other states that practice in their state. Under Section 23(a), State Boards could utilize the
NASBA National Qualification Appraisal Service for determining whether another state’s
certification criteria are “substantially equivalent” to the national standard outlined in the
AICPA/NASBA Uniform Accountancy Act. If a state is determined to be “substantially
equivalent,” then individuals from that state would have ease of practice rights in other states.

1205 .
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,27
28
29
130
31
32
"33
34
35
36
37
38
39
40
41
42
43
44
45
46
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Individuals who personally meet the substantial equivalency standard may also apply to the
National Qualification Appraisal Service if the state in which they are licensed is not
substantially equivalent to the UAA.

Individual CPAs who practice across state lines or who service clients in another state Qia
electronic technology, would not be required to obtain a reciprocal certificate or license if their

" state of original certification is deemed substantially equivalent, or if they are individually

deemed substantially equivalent.. Under Section- 23, the CPA merely must notify the Board of
the state in which the service is being performed. However, licensure is required in the state
where the CPA has their principal place of business. If a CPA relocates to another state and
establishes their principal place of business in that state then they would be required to obtain a
certificate in that state. See Section 6(c)(2). Likewise, if a firm opens. an office in a state they
would be required to obtain a license in that state. See also Sections 7(i) and 7(j) which allow
the use of substantial equivalency on a firm wide basis,

As it relates to the notification requirement, states should consider the need for such a
requirement since the nature of an enforcement complaint would in any event require the
identification of the CPA, and a CPA practicing on the basis of substantial equivalency will be
subject to enforcement action in any state under Section 23 (a)(3) regardless of a notification
requirement, '
Impléementation of the -“substéntial- equivalency” standard and. creation of the Natignal
Qualification Appraisal Service will make a significant improvement in the current regulatory
system and assist in accomplishing the goal of portability of the CPA title and mobility of CPAs
across state lines. '

"Tri order to be deemed stbstantially equivalent under Section.23(a)(1), a, state must adopt the

150-hour education requirement established in “Section 5(€)(2).-- A few states have not yet
implemented the education provision. In order to allow a reasonable transition period, Section
23(a)(2) provides that an individual who has passed the Uniform CPA examination and holds an
active license from.a Stdte that is not yet substantially equivalent may be individually exempt
from the 150-hour education requirement and may be allowed to use practice privileges in this
state if the individual was licensed prior to January 1, 2012, .. . ;

(b) A licensee of this state offering or rendering services or using their CPA title in
another state shall be subject to disciplinary action in this state for an act committed
in another state for which the licensee would be subject to discipline for an act
committed in the other state. Notwithstanding Section 11(a), the Board shall be
required to investigate any complaint made by the board-of .accountancy of another
state,

COMMENT: ‘This section ensures that the Board of the state of the licensee’s principal place of
business; which has power to revoke a license, will have the authority to discipline its licensees if
they violate the law when performing services in other states and to ensure that the state board of
accountancy will be required to give consideration to complaints made by the boards of
accountancy of other jurisdictions.

12/05
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Attachment 4

5050. Practice Without Permit: Temporary Practice, Out-of-State Licensee
(Operative until January 1, 2008) ~ Repealed —

(a) No person shall engage in the practice of public accountancy in this State unless
such person is the holder of a valid permit to practice public accountancy issued by the
board; provided, however, that nothing in this chapter shall prohibit a certified public
accountant or a public accountant of another state, or any accountant of a foreign
country lawfully practicing therein, from temporarily practicing in this State on
professional business incident to his regular practice in another state or country.

{(b) This section shall become in operative on January 1, 2008, and as of that date is
repealed.



Attachment 5

BUSINESS AND PROFESSIONS CODE
SECTIONS 5060, 5072, 5073, 5078, and 5079

5060. (a) No person or firm may practice public accountancy under
any name which is false or misleading.

(b) No person or firm may practice public accountancy under any
name other than the name under which the person or firm holds a valid
permit to practice issued by the board.

(c) Notwithstanding subdivision (b), a sole proprietor may
practice under a name other than the name set forth on his or her
permit to practice, provided the name is registered by the board, is
in good standing, and complies with the requirements of subdivision
(@.

(d) The board may adopt regulations to implement, interpret, and
make specific the provisions of this section including, but not
limited to, regulations designating particular forms of names as
being false or misleading.

5072. (a) No persons shall engage in the practice of accountancy as
a partnership unless the partnership is registered by the board.

(b) A partnership, other than a limited partnership, may be
registered by the board to engage in the practice of public
accountancy provided it meets the following requirements:

(1) At least one general partner shall hold a valid permit to
practice as a certified public accountant, public accountant, or
accountancy corporation, or shall be an applicant for a certificate
as a certified public accountant under Sections 5087 and 5088,

(2) Each partner personally engaged within this state in the
practice of public accountancy as defined by Section 5051 shall hold
a valid permit to practice in this state or shall have applied for a
certificate as a certified public accountant under Sections 5087 and
5088.

(3) Each partner not personally engaged in the practice of public
accountancy within this state shall be a certified public accountant
in good standing of some state, except as permitted by Section 5079.

(4) Each resident manager in charge of an office of the firm in
this state shall be a licensee in good standing of this state, or
shall have applied for a certificate as a certified public accountant
under Sections 5087 and 5088.



5073. (a) Application for registration of a partnership shall be
made upon a form prescribed by the board. The board shall in each
case determine whether the applicant is eligible for registration.
(b) A partnership that is so registered and that holds a valid
permit issued under this article and that has at least one generai
partner who is licensed to practice using the deSIQnatlon ‘certified -
public accountant" or the abbreviation "C.P.A." and .one additional
licensed person may use the words "certified public accountants” or Coe
the abbreviation"C.P.A.s" in connection with its partnership name.
(c) A partnership that is so registered and that holds a valid
permit issued under this article and that has at least one general
partner who is licensed to practice using the designation "public
accountant” or the abbreviation "P.A." and one additional licensed
person may use the words "public accountants” or the abbreviation
"P.A.s" in connection with its partnership name.
(d) Notification shall be given to the board within one month
after the admission to, or withdrawal of, a partner from any
parinership so registered.
(e) Any registration of a partnership under this section granted’
in reliance upon Sections 5087 and 5088 shall terminate forthwith if
the board rejects the application under Sections 5087 and 5088 of the
general partner who signed the application for registration as a
partnership, or any partner personally engaged in the practice of
public accountancy in this state, or:amy resident managar of a
partnershlp in charge of an ofﬂce in thrs s’rate

5078. In each office of a cettified public accountant or public o
accountant in this state which:is not'under the personal management’ S ?
of such an accountant, respectively, work shall be supervised by a '
certified public accountant or public acceuntant.

5079. (a) Notwithstanding any other provision of this chapter, any
firm lawfully engaged in the practice of public accountancy in this
state may have owners who are not licensed as certified public
accountants or public aooountants if the following conditions are:
met:

(1) Nonlicensee owners shall be natural persons or entities, such
as partnerships, professional corporations, or others, provided that
each ultimate beneficial owner of an equity interest in that entity
shall be a natural person materially participating in the business



conducted by the firm or an entity controlled by the firm.

(2) Nonlicensee owners shall materially participate in the
business of the firm, or an entity controlled by the firm, and their
ownership interest shall revert to the firm upon the cessation of any
material participation.

(3) Licensees shall in the aggregate, directly or beneficially,
comprise a majority of owners, except that firms with two owners may
have one owner who is a nonlicensee.

(4) Licensees shall in the aggregate, directly or beneficially,
hold more than half of the equity capital and possess majority voting
rights.

(5) Nonlicensee owners shall not hold themselves out as certified
public accountants or public accountants and each licensed firm shall
disclose actual or potential involvement of nonlicensee owners in
the services provided.

(8) There shall be a certified public accountant or public
accountant who has ultimate responsibility for each financial
statement attest and compilation service engagement.

(7) Except as permitted by the board in the exercise of its
discretion, a person may not become a nonlicensee owner or remain a
nonlicensee owner if the person has done either of the following:

(A) Been convicted of any crime, an element of which is dishonesty
or fraud, under the laws of any state, of the United States, or of
any other jurisdiction.

(B) Had a professional license or the right to practice revoked or
suspended for reasons other than nonpayment of dues or fees, or has
voluntarily surrendered a license or right to practice with
disciplinary charges or a disciplinary investigation pending, and not
reinstated by a licensing or regulatory agency of any state, or of
the United States, including, but not limited to, the Securities and
Exchange Commission or Public Company Accounting Oversight Board, or
of any other jurisdiction,

(b) (1) A nonlicensee owner of a licensed firm shall report to the
board in writing of the occurrence of any of the events set forth in
paragraph (7) of subdivision (a) within 30 days of the date the
nonlicensee owner has knowledge of the event. A conviction includes
the initial plea, verdict, or finding of guilt, pleas of no contest,
or pronouncement of sentence by a trial court even though that
conviction may not be final or sentence actually imposed until
appeals are exhausted.

(2) A California nonlicensee owner of a licensed firm shall report
to the board in writing the occurrence of any of the following
events occurring on or after January 1, 2008, within 30 days of the
date the California nonlicensee owner has knowledge of the events:

(A) Any notice of the opening or initiation of a formal
investigation of the nonlicensee owner by the Securities and Exchange



Commission or its designee, or any notice from the Securities and
Exchange Commission to a nonlicensee owner requesting a Wells
submission.
(B) Any notice of the opening or initiation of an investigation of
the nonlicensee owner by the Public Company Accounting Oversight
Board or its designee.
(C) Any notice of the opening-or initiation of :an investigation of
the nonlicensee owner by another professional licensing agency.
(3) The report required by paragraphs (1) and (2) shall be signed’
by the nonlicensee owner and set forth the facts that constitute the
reportable event. If the reportable event involves the action of an
administrative agency or court, the report shall identify the name of
the agency or court, the title of the matter, and the date of
occurrence of the event.
(4) Notwithstanding any other provision of law, reports received
by the board pursuant to paragraph (2) shall not be disclosed to the
public pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the
Government Code) other than (A) in the course of any disciplinary
proceeding by the board after the filing of ‘a formal accusation, (B)
in the course of any legal action to which the board is a party, (C) |
in response to an official inquiry from a state or federal agency,
(D) in response to a subpoena or summons enforceable by order of a
court, or (E) when otherwise specifically required by law.
(5) Nothing in this subdivision shallimposea duty upon any. -+ ,-
licensee or nonlicensee owner toreport to the board the occurrel
of any events set forth in paragraph (7) ef subdivision (a) or+ - *
paragraph (2) of this su bleISIOn either by or agalns‘c any other :
nonlicensee owner. 3¢ T e
(c) For purposes of this sechon the followmg deﬂrntlons apply .
(1) "Licenseg" meansa certified public accountant or public ceo
accountant in this state or a certified public accountant in good
standing in another state.
(2) "Material participation" means an activity that is regular,
continuous, and substantial.
(d) All firms with nonlicensee owners shall certify at the ‘ume of .
registration and renewal that the firm is in compliance with this
section. “
(e) The board shall adopt regulations to implement, interpret, or
make specific this section.




Attachment 5 Continued

BUSINESS AND PROFESSIONS CODE
SECTIONS 5150-5158

5150. An accountancy corporation is a corporation which is
registered with the California Board of Accountancy and has a
currently effective certificate of registration from the board

pursuant to the Moscone-Knox Professional Corporation Act, as
contained in Part 4 (commencing with Section 13400) of Division 3 of
Title 1 of the Corporations Code, and this article. Subject to all
applicable statutes, rules and regulations, an accountancy
corporation is entitled to practice accountancy. With respect to an
accountancy corporation, the governmental agency referred to in the
Moscone-Knox Professional Corporation Act is the California Board of
Accountancy.

5151. An applicant for registration as an accountancy corporation
shall supply to the board all necessary and pertinent documents and
information requested by the board concerning the applicant's plan of
operation. The board may provide forms of application. If the

board finds that the corporation is duly organized and existing under
the General Corporation Law or the foreign corporation is duly
qualified for the transaction of intrastate business pursuant to the
General Corporation Law, that, except as otherwise permitted under
Section 50583 or 5079, each officer, director, shareholder, or
employee who will render professional services is a licensed person
as defined in the Moscone-Knox Professional Corporation Act, or a
person licensed to render the same professional services in the
jurisdiction or jurisdictions in which the person practices, and that
from the application it appears that the affairs of the corporation

will be conducted in compliance with law and the rules and
regulations of the board, the board shall upon payment of the
registration fee in the amount as it may determine, issue a

certificate of registration. The applicant shall include with the
application for each shareholder of the corporation licensed in a
foreign country but not in this state or in any other state,

territory, or possession of the United States, a certificate from the
authority in the foreign country currently having final jurisdiction

over the practice of accounting, which shall verify the shareholder’

s admission to practice in the foreign country, the date thereof, and



the fact that the shareholder is currently in good standing as the
equivalent of a certified public accountant or public accountant. If
the certificate is not in English, there shall be included with the
certificate a duly authenticated Engllsh translation-thereof. The : ‘ o
application shall be signed and verified by an officer of the
corporation.

5152. Each accountancy corporation shall file with the board at the
times the board may require a report containing information
pertaining to qualification and compliance with the statutes, rules

and regulations of the board as the board may determine. All reporis
shall be signed and verified by an officer of the corporation.

5152.1. Each accovun‘tancy corporation shall renew its permit to
practice biennially and shall pay the renewal fee fixed by the board
in accordance with Section 5134.

5154. Except asprovided-in Section 5079 of this code and-in
Section 13403 of the Corporations«Gede, each director, shareholde
and officer of an a@;c@untﬁ orporation shall be a licensed persont
as defined in the Moscone-KnoxRrefessional Corporation Act,cora-
person licensed to render the same-professional services inthe - - .~ ~...
jurisdiction or jurisdictions in which the person practices.,
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5155, The income of an- acoountanoy oorpera’uon afttri butable fo

professional services rendered while a shareholder is a-disqualified: -

person (as defined in the Mescone-Knox Professional-Corporation Act). ..

shall not in any manner accrue to-the benefit of such shareholder or Cow
his shares in the accountancy corporation, - - - Lot e

5156. An accountancy corporation shall not do or fail to do any act
the doing of which or the failure to do which would constitute
unprofessional conduct under any statute, rule or regulation now or
hereafter in effect. In the conduct of its practice, it shall

observe and be bound by such statutes, rules and regulations to the
same extent as a person holding a permit under Section 5070 of this



code. The board shall have the same powers of suspension, revocation
and discipline against an accountancy corporation as are now or
hereafter authorized by Section 5100 of this code, or by any other
similar statute against individual licensees, provided, however, that
proceedings against an accountancy corporation shall be conducted in
accordance with Chapter 5 (commencing with Section 11500) of Part 1
of Division 3 of Title 2 of the Government Code, and the board shall
have all the powers granted therein.

5157. The board may formulate and enforce rules and regulations to
carry out the purposes and objectives of this article, including

rules and regulations requiring (a) that the articles of

incorporation or bylaws of an accountancy corporation shall include a
provision whereby the capital stock of such corporation owned by a
disqualified person (as defined in the Moscone-Knox Professional
Corporation Act), or a deceased person, shall be sold to the
corporation or to the remaining shareholders of such corporation
within such time as such rules and regulations may provide, and (b)
that an accountancy corporation as a condition of obtaining a
certificate pursuant to the Moscone-Knox Professional Corporation Act
and this article shall provide adequate security by insurance or
otherwise for claims against it by its clients arising out of the
rendering of professional services.

5158. Each office of an accountancy corporation engaged in the
practice of public accountancy in this state shall be managed by a
certified public accountant or public accountant.
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Attachment 6

PRACTICE PRIVILEGE TASK FORCE
MINUTES OF THE MEETING
March 17, 2005

Sheraton Delfina
530 W. Pico Blvd.
Santa Monica, CA 90405

CALL TO ORDER

Gail Hillebrand, Chair, called the meeting of the Practice Privilege Task Force to order
at 8:36 a.m. and welcomed the participants. Ms. Hillebrand indicated that to ensure
compliance with the Bagley-Keene Open Meesting Act, when a quorum of the Board is
present at this meeting (eight members of the Board), Board members who are not
serving on the Task Force must attend as observers only.

Present:

Gail Hillebrand, Chair
Sally Flowers
Thomas lino

Hal Schuliz

Renata Sos

Staff and Legal Counsel

Mary Crocker, Assistant Executive Officer

Patti Franz, Licensing Manager

Michael Granen, Deputy Attorney General
_ Greg Newington, Chief, Enforcement Program

LaVonne Powell, Legal Counsel”’

Michelle Santaga, Enforcement Analyst

Carol Sigmann, Exscutive Officer

Liza Walker, Regulation Analyst

Jeannie Wemner, Deputy Attorney General

Aronna Wong, Legislation Coordinator

Other Participants
Michael Duffey, Ernst and Young LLP
Del Exeter, Society of California Accountants
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H fish Khanna, Chair, Administrative Committee |
" Richard Robinson, Richard Robinson and Associates
Jeannie Tindel, California Society of Certified Public Accountants:

Sarah Weber, Center for Public Interest Law

Board Members Observing
Richard Charney

Donald Driftmier

Cliff Johnson

[, Minutes of the January 20, 2005, Meeting

It was moved by Mr. lino, seconded by Ms. Sos, and unanimously carried to
approve the minutes of the January 20, 2005, meeting.

Il. Consideration of Q&As Related to Practice Privilege.

Ms. Franz reported that questions were provided to staff at the request of the Chair at
the meeting and developed.by staff based.on previous Task Force discussions. She
explained that staff met to discuss-the draft questions and prepare the answers
provided to the Task Force (see Attachment 1).

Ms. Franz asked the Task Force members to review the guestions and answers and
provide comments. She explained that there were five various categories: General
Inquiries, Requirements for Slgnmg Attest Reports, Servicing of Clients, Safe Harbor. . .
Provisions, and Firm Licensure in California. Ms. Franz added that she would read ™
each question undet each category and provide an opportunityfor the “Task Force
members to comment on the answer,

Mr. Schultz suggested the second sentence in the answer fo Question 4 under General
Inquiries be edited to read “You will have the option of either submitting the Notification
Form on-line or downloading the form from the Web site for submissior through the
mail” Mr. Duffey also suggested that the answer to Question 4 lndloate tha’t stibmission
of faxed Notification Forms will also be acceptable for prac‘uce p]‘lV iege Ms Wong
explained that the regulations would need to be upda’fed to mciude that information as
well, ‘ S

Ms. Sos suggested that the answer to Question 5 be more explicit in assistingan -,
individual in locating the list of states that are currently deemed substantially equivalent .
by the Board. She also added that the second bullet of the practice privilege
requirements should include the full process that an individual must complete to be,
deemed substantially equivalent by CredentialNet,

Ms. Hillebrand suggested that the second bullet of Question 5 be edited to read “You
must hold a valid, current license, certificate, or permit to practice public accountancy
from another state and meet one of the following requirements.”



Ms. Sos suggested the following edits to the answerto Question 10:

» “You are required to reply to a Board request in a timely manner [cross reference to
Section 5096(e)(5)], which may extend beyond the expiration of your practice
privilege.”

« Include the wording “The Notification Form must be completed in its entirety.”

Ms. Wong added that if the individual has a disqualifying condition, submission of
additional documentation will be required prior to commencing practice in California
under the practice privilege.

During the review of Question 11, Ms. Powell asked Ms. Franz whether there is a

conseqguence if a licensee allows his or her license to lapse. Ms. Franz responded that

a license that is not renewed for five consecutive years is cancelled. She explained the

reissuance process that an individual must comply with to obtain a license to practice

public accountancy in California after the previous license has cancelled. Ms. Powell

indicated that she thought the answer to Question 11 should indicate that there is a
consequence if a licensee allows the license to lapse.

Ms. Sos suggested that the individual should contact the Board before making the
decision regarding whether to allow the license to lapse and practice under a practice
privilege. Ms. Franz suggested the answer to Question 11 could direct the licensee to
review the information related to the consequences, such as the Licensee Handbook,
on the Board's Web site. She indicated that if the individual were unable to determine
the consequences from the Handbook, he or she could contact Board staff. Ms. Sos
agreed that Ms, Franz's idea was better than trying to spell out all of the possible
scenarios in the Q&As. Ms. Franz suggested that Question 11 be edited 1o read “/ am
licensed in California and in Texas. My principal place of business is not in California.
Can | practice public accountancy in California under practice privilege if my California
license is inactive, delinquent, or cancelled?” After discussion, Ms. Hillebrand agreed
that the wording proposed by Ms. Franz would be clearer.

Mr. lino suggested that the word “other” be removed from the answer to Question 11.
Ms. Hillebrand agreed, and the last sentence of the answer was edited to read "and
meet all requirernents to obtain and maintain California practice privilege.”

Ms. Hillebrand suggested that Question 2 under Requirements for Signing Attest
Reports include the same language as Question 10 under General Inquiries.

After Ms. Franz read Question 1 under Servicing of Clients, Mr. Schuliz suggested that
“Through the malil” should be struck from Question 1 under Servicing of Clients to
alleviate confusion that the use of the Internet, or some other sort of manner of not
ohysically entering California, would not apply.



Mr. Granen stated that he did not have an issue with the answer to Question 1 under
Servicing of Clients, except the staterment regarding the firm registration. He

commented that if an individual is licensed and comes into California to do work T
whether an inventory observation or a tax return, and that person signs on behalf of the
firm or the inventory is done and incorporated into an audit issued under the firm name

— the firm should not be required to register. He stated that he thought it would be going .
too far to say the firm itself would have to be registered if the only way the firm sets foot

in California is through the individual holding a practice privilege.

Mr. Newington stated that staff struggled with these issues. The intent was to establish
a bright-line test related to practice privilege. He explained that, as staff went through
the various scenarios, the test was if the individual physically comes into California to
perform the activities in subdivisions (a)— (f) of Section 5051, or. services Cahfomla
clients from outside the state this is praottcmg pubhc accountancy in California.

TR C T !‘tlx.
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was s1gnmg the engagemem or the tax return. He asked if a ﬂrm from another state
sends in personnel who are not CPAs, which is allowed, who would the Board hold
accountable for the work other than the firm? He summed it up by statmg that if a firm
practices public accountancy through its agent — either a licensed or unhcensed
individual — physically entering-California or through servicing Cahfomxa chents thisis
practicing public accountancy as defined in Section.5051 and the firm. neads to be
registered. He added that he understood that the answers would be controversial and
may fnake: tdlﬁsoult for small firms. t@ practice in California due to the partner or
shareho!df‘é‘ L s et as
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Ms. Hlll@brand stated that the reason for. e dlSCUSSlOﬂ isdo remmd people that the ﬂrm
requ:rements willstill apply: regardless of. what“the mdev»dual is doing; underthe practice..
privilegez Mr. Newington agreed; and stated that staff wxll fecejve calls regardmg the
requiréments for both individuals and firms and need clear guidance in order to be
prepared to respond to inquiries.

Mr. Granen indicated that if firms will be required te register in California,.it. will not be
economical for smallfirms to perform audits in California, For that. reason, he stated he
thought there was good reason to take:anotherapproach. He expressed the.view that if
a firm is not coming into the state other than through an agent with a valid practice
privilege that the firm should not be required to register. He explained that that -
approach would put small firms in the same position as the large firms that are already
registered in California.

Ms. Hillebrand stated that she disagreed with this interpretation of the current law
because the law does not include a practice privilege equivalent for firms. She stated
that in her opinion the answer to the question is accurate based upon the current
statute.



After discussion, Ms. Hillebrand indicated that the policy issue before the Task Force
relates to the fact that the practice privilege statute does not create a privilege for firms.
This means an individual who holds a practice privilege cannot come into California on
behalf of an out-of-state firm. Further, for an out-of-state firm to register in California a
partner or shareholder needs to obtain a Cailifornia license. Mr. lino commented that if
one works for a firm, he cannot conceive of signing as an individual. He explained that
the signatures are aimost always entirely signed in the name of the firm. Mr. Newington
indicated he believed this was a significant issue.

Ms. Hillebrand asked Mr. Newington whether he had any indication of how many firms
currently practicing in California under the temporary provision do not have a California
licensee as a pariner or shareholder. Mr. Newington responded that he was sure some
firms are practicing under the temporary provision, but that the volume was hard to
guantify. He stated that based upon the telephone calls he has received from out-of-
state practitioners regarding California practice privilege, the tax issue is of much more
concem than the audit inventory issue.

Ms. Sos inquired if a practice privilege holder comes in and signs an attest report on
behalf of the firm, is there a concern.regarding the Board's jurisdiction if the firm is not
registered? Mr. Granen indicated that if the firm is not registered in California, there is
no registration to revoke or discipline. Mr. Newington stated that he believed the Board
does have jurisdiction over the firm and its agents, either licensed or unlicensed. As
with other instances of unlicensed practice, tha Board could issue a citation or pursue a
misdemeanor violation.

Participants then discussed potential solutions to the problem they had identified. Mr.
Newington suggested that a potential fix would be to inciude a practice privilege for
firms. He explained that if that solution were provided, the issues being discussed by
the Task Force would be addressed. Mr. Granen suggested the Board could adopt the
policy that if the firm’'s practice in California is limited only to the activities of the practice
privilege holder who is coming into the state, then that would be acceptable. Ms.
Hillebrand invited discussion on Mr. Granen’s proposal indicating if the firm’s only
activities in California are undertaken by a person holding a practice privilege, then the
firm would not be.required to register. Ms. Crocker stated that this approach would
constrain a firm’s ability to send a nonlicensee to California. This should really be a
business decision by the firm and not a decision based on regulatory requirements. Ms,
Hillebrand suggested that any proposal which might allow firms to register with a
practice privilege holder would require further investigation. Ms. Sos indicated she did
not believe it was appropriate to allow firms to register with only practice privilege
holders and no California licensee. The practice privilege concept was developed only
for individuals so that qualified out-of-state CPAs can practice in California temporarily.

After further discussion, Ms. Hillebrand identified the following issues for future Task
Force consideration: 1) If an agent of a firm is coming into California to practice public
accountancy, shouid that firm be reguired to register? 2) Should a firm be able to
register in California with a practice privilege holder in lieu of a Caiifornia licensee as a



partner or shareholder? 3) Would such a firm have the same limitations and restrictions

as an individual practice privilege holder? She asked staff to look at the identified

issues and provide the pros and cons of pursuing such a statutory change. Ms.

Hillebrand explained shé wanted staff to explore whether it is possibleto create a
limited form of firm registration that would be available to firms that have a practice
prlwlege holder, and the potential negative consequences of doing so. This limited form 10
of firm regxstrat oh would be designed to permit the firm to practice public accountancy i
in California in a manner similar to the practice privilege-holders. Lo

Ms. Powe!l asked the Task Force to consider whether there would be anything that
would be taken away excépt for the individual's practice privilege in the event there was o
any disciplinary action against the firm. Mr. Granen responded that he thought it would

be easyto craft a limited firm practice privilege that could be ‘caken away in those
instances.

Ms. Franz asked whether the firms as well as the individual practice privilege holders
would show up on the Web site. Ms, Hillebrand responded that this also needed to be
explored and to makKe sure that any hm ited firmi“practice privilege ‘which might be
considered would not cause more,_ of a prob!em then it solved. Ms. Hillebrand further
stated SHé wantéd this {6 B&* carefuny’thought ofit beforé déveloping atiy
recommendation about going before the Legislature again.

Ms. Crocker asked the Task Force to identify which problem they were attempting to
address:

md:\/lduals or individuals who do not

. Firmé would be send ing Qni éens i or in wh
i é@:i’tainiﬁ;g :p'r’adtioe priviléges.

acknowledge ’they are CPAS ‘to 2

Ms. Crocker also requested clarlhca‘uon from the Task Force whether staff should:
proceed with the current deve!opm *nt_'of ) database and procedure development for
implementa’c on of practfce Privils ~hough a major ‘policy issug Wa's idetitified at the
meeting. .She expl "n}ed that the database for practice privilege is not currently bemg
built to include anything related 10 ity registrati jon.and asked whether staff should -
proceed \ with th& current deveiopment "SHe explained that the timé frames are tight as’ ‘j
the effective date i§ Januarfy 1, 2006, Ms. Hillebrand responded that she did not want
staff to pause in the 1mplementaﬂon process while this policy issue is being researched

Ms. HlHﬂbrand sta‘ced that she Believed there is a fair'amount of work that needed to bé
completed by staff in researching the policy issues identified. Ms. Sos suggested that a
sub-Task Force, including herself and Ms. Hillebrand, would work with staff on the
policy issues related to the firm registration to determine whether there is a solution that
creates fewer problems than it solves.



The Task Force then returned to consideration of the Q&As as a whole.

Mr. Schultz commented that the answer to Question & under Servicing of Clients was
incorrect as it refers to the engagement partner, who may not be doing the inventory
observation in Caiifornia. After discussion, it was suggested by Ms. Hillebrand that the
answer be edited to read “Yes, if you or any other person physically enters California to
practice public accountancy, that person is required to obtain a California practice
privilege or a California CPA license.”

It was moved by Ms. Sos, seconded by Ms. Flowers, and unanimously carried to
approve the Q&As related to Practice Privilege with the changes noted above.
Ms. Sos thanked staff for their hard work in developing the Q&As for the Practice
Privilege Task Force,

Ill. Consideration of What Practice Privilege Information-Should be Available on the
Board's Web Site.

Ms. Franz reported on the items that staff were proposing to be placed on the Board’s
Web site specifically for practice privilege holders. She stated each of the bullets
provide descriptions of those items, including proposed definitions (Attachment 2).

She identified one change that she would like the Task Force to consider regarding the
Practice Privilege Status for the Web site. She explained that within the agenda item
there is one status, “Clear.” Her suggestion was to include "Administrative Suspension”
and “Revoked” as statuses on the Web site, instead of under “Disciplinary Actions.”
She added that under “Disciplinary Actions” there would be an indicator either “Y” or
“N.” Ms. Hillebrand stated that it would be helpful to have “Administrative Suspension”
and “Revoked” also as a status along with “Clear.” Ms, Franz also asked the Task
Force to consider if the practice privilege status was reflected as Administrative
Suspension, should the “Y” indicator be reflected under “Disciplinary Actions.” Ms.
Powell responded that the "Disciplinary Actions” field should be populated with the "Y”
indicator if the practice privilege status is *Administrative Suspension.”

Ms. Sos also stated that she believed the Administrative Suspension was a gray area
and expressed concern regarding whether an individual who ciears up the
Administrative Suspension in a timely manner should have the "Y” indicator placed in
the Disciplinary Action field.

Ms. Werner suggested changing the title of the field “Disciplinary Actions” to
“Enforcement actions other than citations.” Ms. Franz suggested that there be a
definition that indicates what enforcement actions include, and another definition that
indicates what enforcement actions do not include. Ms. Hiliebrand agreed that would be
heipful.
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Q&As Related to California Practice Privilege

Provided for consideration and action by the Task Force and Board are the
following Q&As developed by staff related to the practice privilege provisions. Itis
anticipated the following Q&As will be placed on the Board’s Web site in
accordance with the Communication and Outreach plan provided for consideration
at this Task Force meeting. '

introductory Narrative for Q&As

Legislation was signed into taw in 2004 providing the California Board of
Accountancy (Board) with the California practice privilege provision. The practice
privilege provisions will go into effect on January 1, 2008. The practice privilege will
allow cross-border practice under which a gualified out-of-state Certified Public
Accountant (CPA) may temporarily practice public accountancy in California without
having to obtain a California CPA license.

To gualify for & practice privilege, an out-of-state CPA will be required to notify the
Board of the intent to practice public accountancy in California, swear under penalty
of perjury that the requirements for a California practice privilege have been met,
and agree to follow California law and be subject to the full force of the Board's
enforcement and disciplinary powers.

The Notification and Agreement to Conditions for the Privilege to Practice Public
Accounting in California Pursuant to California Business and Professions Code
Section 5096 and Title 16, Division 1, Article 4 of the California Code of Regulations
Form (Notification Form) and instructions will be available on the Board's Web site
on our Forms/Publications Page for on-line submission and for downloading
purposes. Once available, you may also contact the Board's Practice Privilege Unit
at pracprivinfo @cba.ca.gov or telephone (916) 561-XXXX to reguest that a form be
mailed {o you.
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The pzactlce privilege expires one year from the date of on-line submission or
mailing of the hardcopy Notif ication Form. The fee required for a California practice
privilege is '$100 and must be received by the Board within 30 days of Notification
Form submission.

General Inquiries
1. Q. When will the California practice privilege provision go info effect?

A: The California practice privilege provision will become effective on January 1,
2006.

2, - ey w
8 IS < o

Y

2. Q: Where can | flnd fhe sfatmes and regulaffons regam’mg Pf‘acf!:’,‘e
pr;wlege’f" e T Py

Codm (Acoountancy Act) and Seo’nons 26 through 851 of Tlvtle 16 of the
California Code of Regulations (Accountancy Regulations)-will be available on
the Board’s Web site at www.dca.ca. gOv/cba or from the Praotlce Prrvxlegc Unit

at (916) 561-XXXX.

site”at www. dca cé. gov/cba on the Forms/Pub’[,l "ons Page You wi [ elther
have the option of submitting the Notification Form on:ling*or downloading the
form from the Web srte for submission through the matl

oy g T

« Onoe thie form is submitted on-line or railed, the practice privilege expires ore
orn the submission 7 date, The fee* requiiréd for &' Califorrila practice
pr ivilege is $100 5rd must be receiVed by the Board ‘within 30 days of
Notmcatson Form Submxss ion.




Practice Privilege Task Force Members

arch 8, 2005

age 3

5.

Q: What requirements -must | fulfill for a practice privilege in California?

A: To be eligible for a California practice privilege:

1.

2.

b

Your principal place of business cannot be located in California.

You must hold a valid, current license, certificate, or permit from another state
and meet one of the following requirements:

Hold a current, valid license, certificate, or permit from a state determined by
the Board to have education, examination, and experience requirements for
licensure substantially equivalent to the requirements in Section 5083 of the
California Accountancy Act (see Appendix 1 of the Notification Form). OR;
Possess education, examination, and experience gualifications that have been
determined by the Board to be substantially equivalent to the gualifications
under Section 5093 of the California Accountancy Act. OR,;

Have continually practiced public accountancy as a CPA under a current, valid
license issued by any state for four of the last ten years.

If you have any of the disqualifying conditions identified on the practice
privilege Notification Form, you may not practice public accountancy in
California until you receive Board approval.

:lam a CPA but am not licensed in a state that is deemed substantially

eqguivalent in Appendix 1 of the Notification Form. What options do | have
to qualify for a California practice privilege ?

Have continually practiced public accountancy as a CPA under a current, valid
license issued by any state for four of the last ten years. OR,;

Submit documents reflecting successful passage of the CPA examination,
college transcripts and documents reflecting completion of experience to the
National Association of State Boards of Accountancy’s (NASBA) CredentialNet.
CredentialNet will evaluate your licensure information and determine
equivalency. Information regarding CredentialNet can be found on NASBA's
Web site at www.nasba.org. :

If deemed substantially equivaient, a file number wili be given to you. At the
time you submit your Noiification Form to the Board, you will be reguired to
provide your NASBA CredertialNet file number.
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7. Q:lam dn Sut-of-sthté CPA who is applying for licensure-in Cafifornia. Do .
have practice rights in Caiirorma as my apphcanon is being processed?

A: No, you do not have practice rights as a CPA in California

In order to have practice r'ghts while the Board is processing your California
licensure application, you will.be required to submit the practice privilege
Notification Form as well as the $100 no‘uflcaﬂon fee, ..The not] ﬂca‘non fee must
be received by the Board within 30 days of your Notn‘ cation Form submission.
Your practice-privilege will be- termmateq atthe tt,me your ‘Californig CPA license
s i ssued by the Boardﬁ-“n - TR : .

Ao - R

8 @& As'an out-of-«st
g Practice.p :
Califoinia ficensuré ..

A: The statute and regulaf ons pertammg td pract ce pnvnege do notiidentify a

Lty L et

limitation to the number of fifnes you “cah submif the' Noﬂﬂoa’uon Forin for a
practice prwlege

9.

10. Q@ What documentation Jmust [ prowde for a Cafiforma practice pnw!ege?
A: You are not requ;red t@qsubmxt documenta Lon \Kn’;@b‘tbe préb’t ice, p ;\{g‘lege
Notification Form. However, the Board has the authority to request
_documentation from you and verify any, of the mforma’uon you provide on the

" Notification Form.

u

11, QTR licenséd in Califorhia and th Texas: Wy prihcipal p[ace of business is
‘ot in Califorriia. Cah'l} pract:ce public accountancy i California under
pracffce privilege and alloW fiy California ficense to lapse?

A: Yes, you can allow your California CPA license to !apse amd. practice under the
practice privilege as long as you have a valid, current CPA license in another
state and meet all other requirements to obtain a California practice privilege.
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12.  @:1am a California CPA and prepare tax returns for a few clients in other

states. Do other states require a practice privilege in order to continue to
serve these clients?

A: The requirements to practice public accountancy vary from state to state. 1t is
your responsibility to comply with the laws and requirements of any jurisdiction
in which you practice. Therefore, it is suggested you contact the relevant state
board(s) to determine what is required. Unauthorized practice in another state
can be cause for discipline against your California license.

Reguirements for Signing Attest Beports
Q: What experience must | fulfill before | sign an attest report under a
California practice privilege?

A: You may not sign an attest report unless you have completed 500 hours of
experience in attest services as described in Section 5095 of the California
Accountancy Act. Qualifying experience is that which has enabled you to
demonstrate an understanding of the requirements of planning and conducting
an audit with minimum supervision that results in opinions on full disclosure
financial statements. '

Q: What documentation must | provide to be able to sign an attest report in
California under the practice privilege?

A: You are not required to submit any documentation with the practice privilege
Notification Form. However, the Board has the authority to reguest
documentation from you and verify any of the information you have submitted on
the Notification Form, including whether you have fulfilled the attest experience
requirement to sign an attest report in California prior to the issuance of the
practice privilege.

Servicing of Clients

Q: I'm a CPA in another siate and do not plan to be in California. Through the .
mail, | do only one tax return for a California client. Do | need a California
practice privilege?

A: Yes, in order to provide public accounting services to clients who reside in
California you will be required to obtain a California practice privilege or obtain a
California CPA license. Preparing tax returns as a CPA is a service that falls
within the definition of the practice of public accountancy contained in Section
5051 of the California Accountancy Act.

If tax returns are preparec in the name of a firm, the firm would also need to be
registered in California. You can visit the Board’s Web site at
www.dca.ca.gov/cba to review the firm registration reguirements and obtain the
application. '
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2, Q: I'm.a'CPA in-another state.- One-of-my-clients retired.and moved fo -
- California. Dol need a practice privilege to \com‘mue to prepare thar
client's tax return? U irtrerdte e gt e e

A: Yes, in'order to provide public.accounting services-to clients who reside in
California you will bé reguired to obtain a California practice priv‘iege or obtain a
California CPA license. Preparingfax returns as.a:CPA is a sgrvice that falls

“within the-definition-of the practioe: of publlo aceountanoy contamed in Section
5051 of the California ACCOUNtARBY.ACE s = =-agse windinems < v

Srsbane ¥ woweibAE 14 q,q*wg_%'iw 9

If tax returns are prepared m ’fhe name 01‘»

Sv v
= nu‘w;zy e
WWW dca ca. gov/cba to review the firm reg:straﬂon requ:rements an

IR

3. 3 engaggment on a
1 1o be ,hcensedo obtain a,
PR S SN ‘~. el endobe e By o
A The non-Cali fom;a CPA responSIble for the audit would neeei T@«obta in, an[
alifornia;practice pnvz\ ege,or Galifor
Sividual el ot zden’trfy‘yo“‘?@%&r@
audlt you also wouid neec{ to ob’ram
CPA liCensen: ¢ v Wi
4.

5. Q: if I need to conducf parf of my audff wori( in Cal:forma for a éhenf
principally based in Florida, do !/ need to secure a pracflce privilege under
the, new reqwrements‘? -

% Vet FERTI _‘A 3

A: Yes in order to physically enter Cahforma to prao’moe public accountancy as
defmed in Section 5051 of the California Accountancy Act you-need to obtain a
California practice privilege or obtain a California CPA license,

If the audit report will be issued under the name of the firm, the firm would need
to be registered in California. You can visit the Board’'s Web site at
www.dca.ca.gov/cba to review the firm registration requirements and obtain the
application, .
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B. Q:
A
7. Q:

My client’s primary business operation is located in California. However,
their administrative office is located in Washington. | have been engaged
to conduct an audit. All the work will be done in Washington, excepft for
the inventory observation. Do I, as the engagement partner, need to
obtain practice privilege?

. Yes, if you physically enter California to practice public accountancy as defined

in Section 5051 of the California Accountancy Act you will be required to obtain
a California practice privilege or California CPA license. Audit services,
including inventory observation, fall within the definition of the practice of public
accountancy.

The firm would also need to be registered in California. You can visit the Board's
Web site at www.dca.ca.gov/cba to review the firm registration requirements
and obtain the application.

| am an out-of-state CPA who performs peer reviews for California
accountancy firms. Would | be required to obtain a California practice
privilege?

A: No, you would not be required to obtain a California practice privilege.

Performing a peer review for a California accountancy firm is not a service that
falls within the definition of the practice of public accountancy contained in
Section 5051 of the California Accountancy Act.

Safe Harbor Provision

1, Q:

When am [ required to notify the Board that I’'m practicing public
accountancy in California under the practice privilege?

A: Notice is required on or before beginning practice. However, there will be no

penalty if the notice is given within five business days of commencing practice.
The safe-harbor provision for this short delay in the notice is only effective
through December 31, 2007. Because the notification requirements for practice
privilege are new, the Board will permit a five-business day safe-harbor period
for notification for the first two years. This will allow time for licensees to
become familiar with the practice privilege requirements.

If the Notification Form is submitted after practice began in California, even if it
is submitted within the five-day safe-harbor period, you will be recuired to
provide a reason why the notice was not submitted prior to the date practice
began in California.
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Accountancy Act in California or service clients who reside in California-the non-
California CPA who is performing the audit work in California will be required to
obtain Califorria practice pnv;lege or obtain-a Galifornia CPA license,
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. DRAFT
The Westin Horton Plaza
910 Broadway Circle
San Diego, CA 82101

CALL TO ORDER

Gail Hillebrand, Chair, called the meeting of the Practice Privilege Task Force to order
at 9:00 a.m. and welcomed the participants. Ms. Hillebrand indicated that to ensure
compliance with the Bagley-Keene Open Meeting Act, when a quorum of the Board is
present at this meeting (eight members of the Board), Board members who are not
serving on the Task Force must attend as observers only.

Present:

Gail Hillebrand, Chair
Thomas lino

Hal Schuliz

Renata Sos

Staff and Legal Counsel

Mary Crocker, Assistant Executive Officer
Patti Franz, Licensing Manager

Michael Granen, Deputy Attorney General
Greg Newington, Chief, Enforcement Program
LaVonne Powell, Legal Counsel

Carol Sigmann, Executive Officer

Liza Walker, Regulation Analyst

Jeannie Werner, Deputy Attorney General
Aronna Wong, Legisiation Coordinator

Other Participants

Bruce Bialosky, CPA

Julie D’Angelo-Fellmeth, Center for Public Interest Law

Wichael Duffey, Ernst and Young LLP

Bill Gage, Chief Consultant, Senate Commitiee on Business, Professions & Economic
Development

Kenneth Hansen, Chief Operations Officer, KPMG LLP




Harish Khanna, Chair, Administrative Committee
Richard Robinson, Richard Robinson and Associates
Jeannie Tindel, California Society of Certified Public Accountants

Board Members Observing
Richard Charney

Donald Driftmier

Olga Martinez

[. Minutes of the March 17, 2005, Meeting

It was moved by Mr. Schultz, seconded by Ms. Sos, and unanimously carried to
approve the minutes of the March 17, 2005, meeting.

[l. Adoption of Appendix 1 to the Practice Privilege Notification Form.

Ms. Franz reported that .at the September 2004 meeting the Board adopted the Task
Force's recommendation that the Board accept the National Association of State Boards
of. Accountancy’s (NASBA s) list of substantially equi ivalent states, subject to continuous
monitoring. by the Board, in lieu of the Board reviewing each nd;vndua | state’s -
reqguirements and developing its own list. She explained that Attachment 3 to her May
10, 2005, memo provided the current list of those states for consideration and action by
the Task Force (see Attachment 1). Ms. Franz indicated that it is envisioned that the list
of substantially equivalent states will become part of the instructions for the No’ftfica‘uon

Form. . R A

Ms. Sos stated that she believed the second sentence on the list of substanta[lyg,,_;
equivalent states is unnecessary. She noted that when she read the sentence, she di d
not believe it was guite accurate, and given that this will accompany the instructions, it
is not necessary. She added ’tha’t she believed:deleting this sentence would improve:
the clarity of the narrative provided with the list. o

After discussion, it was moved by Mr. Schultz, seconded by Ms. Sos, and
unanimously carried to recommend Board approval of Appendix 1 with the
change suggested by Ms. Sos. :

Ms. Franz also reported that there was one outstanding issue related to Appendix 1.
She explained that, as NASBA adds or deletes states from the list, some mechanism
may be needed to enable the Board to add or delete states from Appendix 1 without
action at a Board meeting. She indicated that staff suggest that the Task Force
consider delegating to either the Executive Officer or the leadership of the Board the
authority to act upon changes NASBA makes to its list rather than waiti ng for the next
Board meeting. .



Ms. Hillebrand stated that she would be inclined to delegate the authority to the
Executive Officer. Ms. Sigmann explained that there would be a report to the Board at
the meeting subsequent to any action taken by the Executive Officer.

After discussion, it was moved by Ms. Sos, seconded by Mr. Schultz, and
unanimously carried to delegate the authority to the Executive Officer to maintain
Appendix 1 as NASBA makes changes to its list of substantially equivalent

states.

Ms. Hillebrand reported that at the last meeting, the Task Force had recommended that
the Board suggest to NASBA that it undertake the job of making available to the
profession information regarding practice privilege requirements in various states. She
noted that staff have sent a letter communicating this request.

[ll. Consideration of an Approach to Address Issuance of Reports Under the Name of #
Non-Registered Firms.

Ms. Hillebrand introduced this agenda item by noting that at the last Task Force meeting
there was discussion of various concerns related to the issuance of reports under the
name of a non-registered firm and how that could best be addressed. This issue arose
during the discussion of the “Q&As” related to practice privilege. One of the guestions
staff anticipated would be asked was “If | am an individual holding a practice privilege,
can | sign a tax return on behalf of my firm?” It was noted that, under current law, after
January 1, 2008, the firm would have to be registered in California, before that question
could be answered affirmatively. Ms. Hillebrand added that after the discussion at the
last Task Force meeting, she and Ms. Sos were tasked with responsibility for working
with staff and legal counsel to explore how to address this issue.

Ms. Hillebrand then asked Ms. Crocker to describe the proposal that was developed.
Ms. Crocker reported that after discussing the issue, it was concluded that the best
approach would be to create a narrow exception from the requirements for firm
registration in the area of tax prepartion. In pursuing a way to craft that exception, the
working group first identified areas where no exception would be possible. It was
determined that anytime an individual physically enters California to practice public
accountancy as an agent of a firm, that individual must be affiliated with a California-
registered firm. Also, any time a firm performs financial statement work there is
sufficient consumer risk so the firm must be registered with the Board. Ms. Crocker
explained that after further discussion, the working group concluded that an exemption
from firm registration would only be reasonabie in those instances in which the
practitioner is preparing individual tax returns, does not physically enter California, does
not solicit any California clients, and does not assert or imply that the individual or firm is
licensed or registered to practice public accountancy in California. Ms. Crocker added
that this individual would be exempt from licensure and practice privilege requirements
as well. She noted that draft statutory language provided is in the materials for this
agenda item (Attachment 2).



Ms. Hillebrand added that the working group was asked to develop a way in which
someone could hold the practice privilege and sign a tax return on behalf of his or her
firm without the firm being registered in California. The working group found that any
solution it considered using this approach appeared to cause more problems than it
solved, and it seemed more appropriate to carve out a very narrowly defined activity
that would not reguire a practice privilege: She added- that it is for this reason that the
exemption is fairly narrow.and the person would be reguired to meet all of the conditions
described by Ms. Crocker.

Ms. Hillebrand then asked for comments or questions from Task Force members. Mr.
Schultz stated that he believed that this approach is well thought out because an
individual may establish a relationship with a CPA outside of California and should be
able to continue that relationship. He stated that he did not believe that there was any
consumer harm in allowing for this narrow exception. He then inquired about a situation
in which an out-of-state firm sends someone to California to perform an inventory
observation. Ms. Crocker indicated that she believed that since this is attest work it
would not fit within the criteria for the exception.

Mr. lino observed that the relevant terms in this proposal were "individual tax returns”
and. "physical entry into California.” He asked-about-whether it would be permissible to
complete partnership, corporate, sales tax, or property tax returns under the narrow .
exception. Ms. Crocker responded that the language as provided would not permit
partnership or corporate tax returns.

Ms. Wong indicated that.the working:group -chose this approach because individual tax
refurns seemedto be-the area wherethe:Board received the mostseomments from -
individuals regarding possible difficulty: ;M. Graneri-explained that thedanguage -
provided solves a problem that has been raised at the national level. Ms. Hillebrand
added that whatever place the Board chooses to draw a | ine, there will be close cases

on both sides.

Ms. Hillebrand then invited any public comments regarding the proposal. Mr. Bruce
Bialosky, CPA, provided oral.comments regarding the proposal and provided a written
summary of his remarks (Attachment.3). He.explained that he was greatly concerned
about the potential the problems practice privilege requirements could create and
requested that the preparation of individual tax returns be exempted. He noted that
many CPAs prepare tax returns for their client's children-or prepare multi-state tax
returns. Also, many consumers maintain a long-term relationship with the CPA from the
state where they lived prior to moving to California. He noted that California rules are
held in high regard in other states, and he was concerned that the practice privilege
laws could result in reciprocal requirements in other states.

Mr. Schultz asked Mr. Bialosky whether he would like to see anything beyond proposed
Section 5054. Mr. Bialosky responded that the proposed statute addressed his
concerns with California practice privilege. Mr. Schultz observed that there appeared to
be general agreement regarding the concept embodied in the proposed Section 5054.



The Task Force then considerad whether there should be modifications to the language
of proposed Section 5054 to specify particular types of tax returns or to specify a level
of complexity. Mr. Newington noted that there are many other kinds of tax returns
besides individual income tax returns — for example sales tax, property tax, and estate
tax returns. Mr. lino indicated that tax retumns prepared for individual persons could still
be very complex. Ms. Hillebrand indicated that the only reason the exemption was
acceptable to her was that it applied to individual tax returns but did not permit the
preparation of tax returns for corporations or other business entities. She suggested
that the language could be revised to indicate “personal individual income tax returns.”
She added that she did not know of a way to address complexity. Ms. Sos suggested
that rather than trying to address the type and complexity of the tax return in the statute,
perhaps subdivision (b) could be revised to permit the Board to address these issues in

regulations.

Ms. Hillebrand then summarized the discussion by noting that there appeared to be
consensus regarding the general concept. She added that the remaining issues are
whether the language should be revised fo restrict it to personal, individual income tax
returns and whether subdivision (b) should be revised to permit the nature and
complexity of the tax return to be addressed in regulations. Ms. Hillebrand suggested &
break so that draft language could be prepared for further discussion by the Task Force.

After the break, Ms. Hillebrand noted that language had been drafted related to estate
tax returns. At Ms. Hillebrand's request, Mr. Granen read the following language to the
Task Force:

Notwithstanding any other provision of this chapter, an individual or firm holding a
valid and current license, certificate, or permit to practice public accountancy
from another state may prepare tax returns for natural persons who are California
residents and the estate tax return for the estate of a natural person who was a
client at the time of the client’s death without obtaining a permit to practice public
accountancy issued by the Board under this chapter or a practice privilege
pursuant to Article 5.1 of this chapter provided that the individual or firm does not
physically enter California to practice public accountancy pursuant to Section
5051,does not solicit California clients, and does not assert or imply that the
individual or firm is licensed or registered to practice public accountancy in
California.

The Task Force decided to delay action on this amendment until the other remaining
issues had been addressed.

Mr. lino suggested deleting the word "indivicual.” Ms. Werner noted that the word
“indivicual” could be interpreted as a discrete or single tax return which is the not the
intention. Ms. Wong addec that she believed that with the use of the term "natural
person” the word “individual” was not necessary. It was the consensus of the Task
Force to delete the word “individual.”

n



Ms. Hillebrand raised the question of whether the proposed statute should be restricted
to income tax returns or whether all types of tax returns shouid be included. She
explained that this issue was raised by practitioners who would like to continue.
preparing income tax returns for clients who have moved to California or have family -
members in California. She stated she was concerned that permitting other kinds of --
returns may suggest a deeper cornection with the client in California. She asked the:
licensee members of the Task Force to indicate the types of returns that would not be
permitted f the word “income” was added. Mr. lino explained that if the word “incomig”
was added to the language, gift, property, and sales tax returns would not be permittéd.
After discussion, it was the consensus of the Task Force to not add the word “income.”

Ms. Hillebrand noted that the concept of practice privilege was introduced as a way of
ensuring that the Board knows who is serving California clients. She believed that,
when proposing an exception, it was the Board's responsibility to keep that exception as
narrow as possible while still making it workable.

After further discussion, it was moved by Mr. lino, seconded by Ms. Ses, and
unanimously carried to recommend Board approval of proposed Section 5054 .
with'the deletion of the word. “individual” and the :addition of the estate tax return
language suggested by Mr. Granen. :

Ms, Hillebrand thanked the Task Force members for all of their work to date and noted
that the Q&As may need updating to reflect the policy decisions that were made this -
meeting. However, these changes were premature until the statutory language'was -
enacted Ms. Sigmann stated that staff will make every effort to pursue legislation, and

¥ it'is possible that the statute will be in place by January~1,.2008; provsded there is no

‘opposition. Ms. Hillebrand indicated that the Task Force would reconvene in

""VSébtember to update the Q&As, and by that time the Board would know if the statute

”,chuld be in placeon January 1 2006

V. Comments from Members of the Public.
Members of the pubhc prowded comments during the course of thé meeting.

There being no further business, the megting was adj@ur’neﬁ at 10:55 a.m.
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Consideration of an Approach to Address Issuance of Reports Under
the Name of Non-Registered Firms

At the last Practice Privilege Task Force meeting, it was noted that most financial
statement reports issued by licensees and most tax returns prepared by licensees
are signed with the firm name. It was also noted that while the practice privilege
provisions provide for cross-border practice by individuals, there are no comparable
provisions for firms. Consequently, under current law, for a firm to practice public
accountancy in California which would include performing activities such as
reporting on financial statements or preparing tax returns for individual taxpayers or
California companies, the firm would need 1o register with the Board.

This does not pose a problem for larger firms because most iarger firms are already
registered and have a presence in California. However, it can be challenging for
smaller firms since these firm would have to meet ali of California’s ongoing
registration reguirements including the reguirement that a partner or shareholder
hold a California license.

After discussion, the Task Force concluded the issue needed further consideration
and a working group consisting of Renata Sos and Gazil Hillebrand was appointed fo
work with staff to deveiop a proposal for consideration at the May 2005 meetings of
the Task Force and the Board.

.....

procedure for gualifying for firm registration, the working group concluded that
because of the numerous statutory reguirements that tie to registerad firms, neither
of these two options was practical. During the discussion it was a'so noted that the
greaiest concern in this area was expressec by tax praciitioners.
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After discussion, it was concluded the most workable solution would be to carve out
a narrow exception from the firm registration requirement. The working group
began crafting its proposal by first identifying areas where no exception was
possible. It was determined that any time an individual physically entars California
to practice public accountancy as an agent of a firm, that individual must be
affiliated with a California-registered firm. It was also determined that any time a
firm performs financial statement work, there is sufficient consumer risk so that the
firm must be registered with the Board.

After further deliberation, the working group concluded that an exception from the
firm registration requirement would be reasonable only in those instances in which
the practitioner is preparing individual tax returns, does not physically enter
California, does not solicit any California clients, and does not assert or imply that
the individual or firm is licensed or registered to practice public accountancy in
California. It was further concluded that, for consistency, it would also be
appropriate to provide an exception from the individual licensure and practice
privilege reguirements Lnder the same circumstances.

Working group members noted that this approach would minimize the risk to
California consumers and woulld also address the needs of those consumers who
'have reoently moved to Ca! fom a,from another state arid would like to contnue

ror ' <fpubl|c af’coun’cmg
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Attached for cons‘xderaﬁon and action is draft statutory language o implement this
app roach.
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Proposed Business and Professions Code Section 5054.

(a) Notwithstanding any other provision of this chapter, an individual or firm holding a
valid and current license, certificate, or permit to practice public accountancy from
another state may prepare individual tax returns for natural persons who are California
residents without obtaining a permit to practice public accountancy issued by the Board
under this chapter or a practice privilege pursuant to Article 5.1 of this chapter provided
that the individual or firm does not physically enter California to practice pubiic
accountancy pursuant to Section 5051, does not solicit California clients, and does not
assert or imply that the individual or firm is licensed or registered to practice public
accountancy in California.

(by The Board may, by regulation, limit the number of tax returns that may be prepared
pursuant to subdivision (a).



Attachment 3

STATEMENT TO BOARD OF ACCOUNTANCY"

BRUCE L. BIALOSKY CPA
MAY 19 ZOOS

Thank you f@r the opportuni ty to spedktsyou "th Is mommg regard ng the
establishment of practice privilege rules for CPAs doi ngbus\ ness in California.

First, let me introduce myself. T have been a CPA in the state of Califorhia sirice
1978. I am a presidential appointee to the U.S. Holocaust Memorial Council. 1
have never previously made a presentation to the Board of Accountancy on any
matter, but felt compelled to on this issue.

The matter I am commenting on affects CPAs from other states that do business
in California. I am greatly concerned because I have learned first hand the
regard in which other states hold California’s rules. In 1579, I moved to Reno,
Nevada to enter a business with my family. I established a license in Nevada
that I maintained for a long period. I found what California did in regard to its
rules for CPAs was much a guiding light for Nevada., Thus, I am concerned that
what Is established in California will resonate throughout the rest of the states
and thus create reciprocal requirements on California CPAs.

I would respectfully request that inid‘ividué‘:lﬂfax returns-be exémp,ted from the
new practice privilege requirements, Let me outline my rationale.

1. Most states have piggyback systems; thus, the level of knowledge
necessary to prepare a return is minimal. For those states, like California,
that do not have a direct piggyback system, it has been my experience
that state returns receive very little focus with the majority of adjustments
being provided for through sophisticated software that most CPAs utilize.

2. If there were no exception for individual tax returns then in a case where
a client asks you to prepare their child's simple return from a job while
working in college would have to be turned down. The CPA would have
to apply to the other state and pay a fee that would make it uneconomic
to prepare this simple accommodation to a client,

3. If you were a local practitioner and had someone with a multi-state return
you would have to apply to each state making it again uneconomic from a
cost and time point-of-view. If you represented, for example, an athlete
who has income from multiple states (often 10 or more), the CPA would
have to apply to each state and then pass on the fees paid to each state
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to the taxpayer. Thus, the client wouid be driven to a iarge national firm
that is already operating in multiple states and would not have to bear the
incremental fees for this particular client. Quite often, the national firm
charges higher fees than the local practitioner, thus this would be a
disservice to the public.

4, If a ciient relocates to another state, they may wish to maintain their long
relationship with the CPA. This would be jeopardized by the cost and time
necessary to apply to the new state.

Because of the nature of tax practices today, most every CPA does tax
returns for multiple states. It is not unusual for a local CPA to prepare tax
returns either to accommodate clients or because of relocations in ten
states or more. These states may or may not be consistent between tax
years. Each year the CPA would have to apply to each state, pay the fees
and charge back to their clients the costs.

W

I understand the desire and encourage the Board's desire to protect the public.
The Board will not be protecting the public either by significantly driving up costs
that will be passed on to the public or so limiting the universe of qualified
practitioners because of external costs that the market itself will drive up the
cost to the public.

Thus, I respectfully request that the Board exempt individual tax returns from
the requirement to register for practice privileges and thus set an example for
the rest of the United States.

Bruce L. Bialosky, CPA

8899 Beverly Blvd. Suite 803
Los Angeles, CA 90048
310.273.8250

brucebialosky @aol.com
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Attachment 8

DEPARTMENT OF CONSUMER AFFAIRS
CALIFORNIA BOARD OF ACCOUNTANCY

MINUTES OF THE
May 20, 2005
BOARD MEETING

The Westin Horton Plaza
510 Broadway Circle
San Diego, CA 52101

Telephone: (619) 238-2600
Facsimile: (619) 239-0509

Call to Order.

President Renata M. Sos called the meeting to order at 8:

FINAL

55 a.m. on Friday,

May 20, 2005, at the Westin Horton Plaza.in San Diego and ALJ James
Ahler and the Board heard Agenda ltem XI.LA. The Board then convened
into closed session at 9:30 a.m. to deliberate and consider Agenda ltems
X|.B.-F. The Board reconvened into opén session at 10:27 a.m. and

adjourned at 12:45 p.m.

Board Members May 20, 2005

Renata M. Sos, President 8:55 a.m. to 12:45 p.m.
Ronald Blanc, Vice President 8:57 a.m. to 12:45 p.m.
Sally Flowers, Secretary-Treasurer Absent

Richard Charney 8:55a.m. to 12:45 p.m,
Ruben Davila Absent

Donald Driftmier 8:55a.m.to 12:45 p.m.
Charles Drott Absent

Sara Heiniz Absent

Gail Hillebrand 8:55a.m. 1o 12:45 p.m.
Thomas lino Absent

Clifton Johnson 8:55 a.m. to 12:45 p.m.
Olga Martinez 8:55a.m.to 12:45 p.m.
David Swartz 8:55 a.m. to 12:45 p.m.
Stuart Waldman 8:55 a.m. to 12:45 p.m.
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Staff and Legal Counsel

Mary Crocker, Assistant Executive Officer

Patti Franz, Licensing Manager

Michael Granen, Deputy Attorney General, Board Liaison
Greg Newington, Chief, Enforcement Program

.aVonne Powell, L.egal Counsel

* Michele Santaga, Enforcement Analyst

Theresa Siepert, Executive Analyst

Carol Sigmann, Executive Officer

Liza Walker, Regulation Analyst

Jeanne Werner, Deputy Attorney General, Board Liaison
Aronna Wong, Legislation Analyst

Commitiee Chairs and Members

Nancy Corrigan, Chair, Qualifications Committee
Harish Khanna, Chair, Adminis’t’ra’tive Committee

Other Participants

Tom Chenowith
Juile D’ Angeio FeHmeth Center for Pubhc Interest Law (CPIL)

Richard Robmson Big 4 Accounting Firms
Hal Schultz, California Society of Certified Public Accountants (CalCPA)
Jeannie Tindel: California Somety of Certified Public Accelintants (CalCPA)

Board Mmutes
A. Draft Board Minutes ‘of the March 18, 2005, Boa'r“d”’!‘\ﬂ’féetiﬁg‘;f

The draft Board minutes of the March 18, 2005, Board meetmg were
adopted on the Consent Agenda. (See Agenda ltem XILBY 7

Report of the President.

A. Update on the Strategic Plan Progress.
Ms. Sos reported that staff are currently working on recommended
modifications to the Board's Strategic Plan. She and Mr. Blanc will be

attending a workshop at the Board office on July 27, 2005, to review the
draft and make final edits. Ms. Sos noted that the revised Strategic Plan
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and they will no longer be provided that information unless they know
what to ask.

Mr. Newington clarified that the Board currently has two vehicles by
which to volunteer information to consumers, License Lookup and
the reception phone area. Both locations prominently communicate
the disclosure that the information provided is limited to a period of
seven years with the exception of the specific items that Mr. Swartz
reported on. Mr. Newington noted that the total volume of long-term
probationers is approximately six and several have probation
extended due to monetary reasons and payment terms, and not
necessarily the egregious nature of the discipline.

It was moved by Mr. Swartz, seconded by Mr. Johnson, and
carried to adopt staffs’ recommendation. Ms. Hillebrand and
Mr. Waldman were opposed.

F. Practice Privilege Task Force (PPTF) (Formerly the Uniform
Accountancy Act Task Force — UAA TF).

1.

Minutes of the March 17, 2005, Practice Privilege Task Force
Meeting.

The minutes of the March 17, 2005, Practice Privilege Task Force
meeting were adopted on the Consent Agenda. (See Agenda ltem
X1.B) '

. Report on the May 19, 2005, Practice Privilege Task Force Meeting.

Ms. Hillebrand reported that at the last Board meeting, the Task
Force developed a recommendation to ask NASBA to maintain a
public list of the various obligations and requirements different states
impose for practice privilege. Staff made that request and NASBA
has indicated its intent to make that information available to
practitioners across the country.

Adoption of Appendix 1 to the Practice Privilege Notification Form,

Ms. Hillebrand reported that the Practice Privilege is available to two
categories of licensees of other states. One option is for licensees
who are licensed in a state that NASBA has deemed to be
substantially equivalent. The current list of 46 states is provided as
Appendix 1. (See Attachment 11.) Ms. Hillebrand indicated that
the Task Force recommended that the Board adopt this list of
substantizlly equivalent states, and to further delegate to the
Executive Officer the responsibility to update this list as changes
occur.
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It was moved by Mr. Driftmier, seconded by Mr. Swartz, and
unanimously carried to adopt NASEBA's current list of
substantially equivalent states and to delegate the
responsihility to the Executive Officer to revise the list as
necessary.

. Consideration of an Approach {0 Address Issuance of Reports  «(—_
Under the Name of Non-Registered Firms.

Ms. Hillebrand reported that at the last Board meeting, an issue
surfaced regarding whether an individual holding a practice privilege
wolild be entitled to sign'on behalf of their firm. A firm must be
régisteréd in California-in order to serve ‘California clients on behalf
of the firm. Ms. Hillebrand indicated that the Task Force appointed
Ms. Sos and herself to work with staff {o evaluate whether there was
a solution that would not create more problems than it solved.

Ms. Hillebrand noted that there were a number of very serious
issues that Were considered by the working group. They noted that
registered firms have a variety of obligations and it would be
inappropriate for these obligations to be waived simply because the
individual held the practice privilege.

However, it was recognized that there is a potentially significant
;problem for out-of-state tax practitioners who are serving clients that

“='naed 16 file a California-tasretiim. She indicated thatthe working

~ group chose to recommend to the Task Force and the Board a very
Timited exceptlon to tha.reguifement-to hold a license, practice

pfi ivilége, or firm registration: The exception-would.apply to tax
;reff‘l‘si‘r‘hs for riatural persons and estate tax returns for persons who
wefe cliénts at'the time of the individual's death. Preparation of
those types of returns would not require the practitioner to hold a
license or a practice privilege and would not require the firm to hold
.a California registration if:

# The individual or firm does not physically enter California to
practice public accountancy pursuant to Section 5051,

# Does not solicit California clients, and

# Does rict assert or imply that the individual or firm is licensed or
registered to practice public accountancy in California.

Ms. Hillebrand noted that the Task Force recommended the
following change to the language in proposed Section 5054:
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# On line three, remove the word "individual," and add the
following after “California residents:" “or estate tax returns for the
estate of natural persons who were clients at the time of death.”

Ms. Hillebrand reported that the Task Force unanimously
recommended this language to the Board, however, she wanted to
disclose that after the Task Force meeting she received a note from
Mr. lino, who could not attend the Board meeting, indicating that
upon further reflection, he would favor expanding the exception to
make it broader than just for natural persons. Ms. Hillebrand
indicated that this would be inconsistent with the action taken by the
Task Force and with the idea that any exception should be as
narrowly crafted as possible.

Ms. Sos indicated that the reason that this exception is one that the
Task Force is comfortable with is because 99 percent of the
comments that the Board has received from the profession and the
public is related to this issue. There is a need because of a prior
relationship between the practitioner and the client. This very
narrow exception is in response to real evidence of potentially
unintended burdens that would otherwise be created.

Ms. Hillebrand noted that this is being presented to the Board in the
form of a recommendation for a statutory change. Staff advised the
Task Force that if this exception is approved today, there is a
possibility that the change may be in place with the same effective
date as the beginning of Practice Priviiege.

Ms. Hillebrand reported that there may be a need for an additional
Task Force meeting to work on some Q&As in September if the
legislation passes. Ms. Hillebrand thanked the former Chair, the
Task Force members, other Board members who contributed when
permitted under the Open Meeting Act, and all of the members of
the public and the profession who were helpful to the work of the
Task Force.

Ms. Sigmann indicated that she had spoken with the consultants
from the Senate Business and Professions Committee and they had
indicated that there could be a means by which to get this language
into statute by the time Practice Privilege is implemented.

It was moved by Mr. Driftmier, seconded by Mr. Swartz, and
unanimously carried to adopt the Task Force's
recommendation with the changes noted above. (See
Attachment 12.)
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State of California
Department of Consumer Affairs

California Board of Accountancy
2000 Evergreen Strest, Suite 250
Sacramento, CA 85815-3832

Memorandum

To

From

Subject:

Practice Privileae TF Aagenda ltam Il Board Agendza liem VILF .4
May 18, 2005 May 20, 2008

Attachment 12

Practice Privilege Task Force Members
Board Members Date . May 4, 2005

Telephone :  (916) 561-1788
Facsimile : (816) 263-3674
E-mail . awong@cba.ca.gov

Aronna Wong - W

Legislation/Regulations Coordinator

Consideration of an Approach to Address Issuance of Reports Under
the Name of Non-Registered Firms

At the last Practice Privilege Task Force meeting, it was noted that most financial
statement reports issued by licensees and most tax returns prepared by licensees
are signed with the firm name. It was also noted that while the practice privilege
provisions provide for cross-border practice by individuals, there are no comparable
provisions for firms. Consequently, under current law, for a firm to practice public
accountancy in California which would include performing activities such as
reporting on financial statements or preparing tax returns for individual taxpayers or
California companies, the firm would need o register with the Board,

This does not pose a problem for larger firms because most larger firms are already
registered and have a presence in California. However, it can be challenging for
smaller firms since these firm would have to meet all of California's ongoing
registration requirements including the requirement that a partner or sharehoider
hold a California license.

After discussion, the Task Force concluded the issue needed further consideration
and a working group consisting of Renata Sos and Gail Hillebrand was appointed to
work with staff to develop a proposal for consideration at the May 2005 meetings of
the Task Force and the Board.

After evaluating the possibility of a practice privilege for firms and an expedited
procedure for qualifying for firm registration, the working group concluded that
because of the numerous statutory requirements that tie to registered firms, neither
of these two options was practical. During the discussion it was also noted that the
greatest concern in this area was expressed by fax practitioners.
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Practice Privilege Task Force Members
Board Members

May 4, 2005 ST
Page 2

" After discussion, it was concluded the most workable solution would be to carve out
a narrow exception from the firm registration requirement. The working group
began crafting its proposal by first identifying areas where fo exception. was
possible. It was determined that any time an individual physically enters California
to practice public accountancy as an agent of a firm, that individual must be
affiliated with a California-registered firm. It was also determined that any time a
firm performs financial statement work, there is sufficient consumer risk so that the
firm must be registered with the Board.

After further deliberation, the working group concluded that an exception from the
firm registration requirement would be reasonable only in those instances in which
the practitioner is preparing individual tax returns, does not physically enter
California, does not solicit any California clients, and does not assert or imply that
the individual or firm i§ licensed or regls’tered ‘to practice public accountancy in
California. It was further concluded that, for consistency, it would also be
appropriate fo provide an exception from the individual licensure and practice
privilege requirements under the same circumstances.

Working group"meﬁwbérs noted that this approach would minimize the risk to
Cahforma consume;s and would also address ’the ngyednsmof those consumers who

Attached for considé‘"ra‘ﬁon and a'éjt’ion is draft statutory language fo implémént this
approach.

Aﬁacﬁment ’
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Proposed Business and Professions Code Section 5054,

(a) Notwithstanding any other provision of this chapter, an individual or firm holding a
valid and current license, certificate, or permit to practice public accountancy from
another state may prepare individual tax returns for natural persons who are California
residents without obtaining a permit to practice public accountancy issued by the Board
under this chapter or a practice privilege pursuant to Article 5.1 of this chapter provided
that the individual or firm does not physically enter California to practice public
accountancy pursuant to Section 5051, does not solicit California clients, and does not
assert or imply that the individual or firm is licensed or registered to practice public
accountancy in California.

(b) The Board may, by regulation, limit the number of tax retumns that may be prepared
pursuant to subdivision (a).
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Attachment @

February 6, 2006

Ronald Blanc, Esq., President
California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815

Dear President Blanc and Members:

The rationale provided for development of California’s practice privilege statute was to
accommodate the need for expedited movement of partners to comply with Sarbanes-Oxley’s
requirements for audit partner rotation and to respond to a Government Accountability Office
study that found the need to comply with different licensing requirements in different states makes
it more difficult for smaller firms to compete with the very largest firms. The Board’s UAA Task
Force and later the Practice Privilege Task Force attempted to “see if an approach to cross-border
practice can be developed that is consistent with the Board’s consumer protection mission.” Page
2 of the UAA Task Force’s December 17, 2003 minures. The goals were ease of entry and
consumer protection.

CalCPA participated in the deliberations on practice privilege and supported the legislation in the
hope that through the regulatory process reasonable accommodations could be made to protect the
public interest while facilitating the cross-border accounting practices. However, we now believe
that implementation issues, misunderstandings and the impact of unintended consequences require
immediate action to rectify what has become an untenable situation for California taxpayers, the
entire CPA profession and its foreign counterparts. To this end we ask your support of AB 1868.

1t should be remembered that the goals were ease of practice across state lines and increased
consumer protection. but California’s attempted implementation of practice
made practice across stale lines more difficulr, If services are provided by the firm {and most
engagernents are with a firm), the CBA is requiring the firm to register as a firm with the
California Board of Accountancy. Firm registration requires that at least one partner be fully
licensed in California. Further, if the firm is a corporation or an LLP, the firm must also register
with the Secretary of State. The entire process is costly and time consuming.

In the attempt to streamline the process, accommodate ease of entry, and increase consumer
protection, we have come full circle. Now in addition to requiring full licensure and registration
for the provision of audit services which was the previous Board policy, the CBA is imposing full
licensure and registration for all services.

Full disclosure demands that you be aware of the cost that is being imposed on California



1201 “K” St. Ste 1000
Sacramento, CA
95814-3922

Ph: (916) 441-5351
Fax: (916) 441-5354
www.calepa.otg

February 8, 2006
Page 2 of 3

taxpayers who choose io use the services of an out-of-state CPA firm practicing as a professional
corporation or a limited liability parinership.

Registration with Secrelary of State- $100 minimum 5 days

Registration with the Franchise Tax Board $800 (minimum) (unknown
Processing time)

California Ethics Exam $125 for instant grading

Filing application for CA CPA license $395(unknown processing timie)

Firm Registration $350 (unknown processing time)

Practice privilege for any other CPAs in firm $100 each

Providing service to California clients
Minimum total cost $1,810

Taxpayers using CPA partnerships will experience a minimum increase of $870.00 due to the
licensing/registration fees.

Until the entire application process is completed, a firm may not provide any services o a
California client. Business tax returns are due March 15, It is unlikely that a firm could comply
with the firm registration requirements even if it wanted to, given the time that it takes the
California Board of Accountancy to process applications. Registration is required whether or not
the CPA actually enters California. This is unacceptable as a matier of public policy especially
since there was no evidence that consumer protection was lacking prior to the creation of the

. :practice privilege.

CPAs providing tax services to California taxpayers are already regulated by the Internal Revenue
Service, the Franchise Tax Board and the licensing board of accountancy in their home state.
Insertion of the California Board of Accountancy in this scheme becomes over regulation. This
issue has been raised in the past and the CBA and the California State Legislature chose to exempt
out-of- state CPAs providing tax services to individuals, and Business and Professions Section
040 was enacted, There is little difference befween preparing.a‘business tax return and a
rsondl/tax return. Allowmg the preparation-of personal.returns without registration while at the
same mme reqmrmg reg:strauon for business tax returns. demonstrates a flawed approach.

A September 27, 2004 memo from Aronna Gramck (now Wong) indicated that there were three
circumstances as approved by the Practice Privilege Task Force and the CBA when an out-of-state
CPA would need to seek a Cal 1f ornia license rather than a practice privilege in order to practice in

California:

1) The individual wants to establish his or her principal place of business in California
[Business and Professions Code Section 5096(a)]

2) The individual wants to provide services from an office in this state and is not an
employee of a California registered firm [Business-and Professions Code Section 5096(e)
(3).] ‘

3) The individual is the subject of a pending investigation in which the outcome is not likely
to be known for some time. This reflects the action of the Practice Privilege Task Force
at its meeling of September 9, 2004, based on a recommendation of Gregory Newington,

* + Enforcement Division Chief:

Perhaps it is unintentional, but now anytime a CPA from a non-registered firm provides services
to anyone-even remotely connected to California, full licensure of al least one partner and firm
registration is required.
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The complexity, breadth of reach, inadvertent interference in existing long term client
relationships, interference with interstate commerce and artificial impediment to foreign
investment are not worth whatever incremental improvement, if any, is achieved in consumer
protection.

There is also tremendous confusion with the application of the new law, During previous
deliberations and discussions a question was asked about the requirement of a practice privilege
permit for litigation support services and expert witness testimony. See September 9, 2004
Enforcement Program Oversight Committee minutes on page 148, where it was reported that
expert witness testimony was not considered the practice of public accountancy. However, on
Thursday, January 12, 2006, we were informed by CBA staff that litigation support services are
indeed considered within the definition of the practice of public accountancy and a practice
privilege would be required.

This is an untenable situation for California taxpayers, especially those with multi-state

operations. If other states enacted similar provisions, the business owner could be required to
retain multiple CPAs to file state tax returns. We agreed that the previous Board policy that
required persons and firms providing attest services for California based clients obtain full
California licensure needed to be appropriately disclosed and adopted by statute or regulation. We
also agreed that a method other than full licensure should be considered for ease of practice. The
result even for CPAs providing attest services in California has not eased interstate or international
commerce and needs to be immediately corrected.

CPAs across the nation are striving valiantly to comply with the requirements, statutes and
interpretations of 54 jurisdictions that do not even agree on what constitutes the practice of public
accountancy or what constitutes “Holding Out.” We are receiving inquiries from CPAs and
organizations throughout the nation raising the issues of constitutionality and impediment to
interstate commerce. Additionally, California CPAs are expressing grave concerns as to possible
retaliatory action by state boards of accountancy in response to the burdensome California
requirements.

California needs to rethink its current approach and act immediately to clean up this confusion.
We want to work with the CBA to maintain public protection, but not bar legitimate services

being provided to California taxpayers and businesses which operate on an interstate basis and
need the professional services of certified public accountants.

It is our hope that the agenda for the February 22™ and 23™ meetings will allow for thorough
consideration of all issues related to California’s implementation of Section 23. It is our hope that
a quick resolution of these issues can be achieved and we can mutually support AB 1868 to
provide immediate relief to California taxpayers and the profession.

Best regards,

BRUCE C. ALLEN, Director
Government Relations

ce: CalCPA Government Relations Commitiee
Carol Sigmann. Executive Officer



Attachment 10
STATE OF CALIFORNIA

Memorandum

TO: Carol Sigmann, Executive Officer Date:  Jan. 9, 2006
California Board of Accountancy
Tel.: (916) 574 8243
FROM: Department of Consumer Affairs Fax:  (916) 574 8623
Legal Office

SUBJ: Availability of Tax Preparation Exemption for Out-of-State
CPAs Employed by Registered Accountancy Firms

A. ISSUE

In 2005, SB 229 added Business and Professions Code 5054 which creates an
exemption from licensure for out-of-state CPAs who prepare tax returns for
California citizens. This exemption will apply as long as the individual CPA or the
accountancy firm which prepares the tax return is not physically present in this State.
A question has arisen as to whether out-of-state CPAs employed by accountancy
firms registered in California can qualify for this exemption.

B. CONCLUSION

If the CPA is providing tax returns for clients of an accountancy firm which is
registered to do business in California, the exemption found in Section 5054 would
not apply.

C. DISCUSSION

B. & P. Code § 5054 (2005 Stats. Ch. 658) provides that:

[A]n individual or firm holding a valid and current license . . . to
practice public accountancy from another state may prepare tax returns
for natural persons who are California residents . . . without obtaining a
permit to practice public accountancy . . . or a practice privilege . . .
provided that the individual or firm does not physically enter California



“The” individual or firm which cannot enter California is also the same mdmdual or
firm” which is a candidate for an exemption under Section 50542 Thus, the ulestion
becomes: Is that same individual or firm physically present in Cahfoima?1

For an individual, the issue of physical presence is a simiple one. For firms, it is not.
Firms such as corporations or partnerships do not have an individual’s “physical
presence.” So their physical presente must be measured by the level of their buginess
activities. (International Shoe v. State of Washington, 326 U.S. 310, 316 (1945);
Corp. Code § 15700.) When those actmtles are sufﬁmenﬂy substantial and [of a]
continuous nature,” the corporation or partnership “is treated as if it had a *“phy$ical
presence’”’ in the [state].” (Serafini v. Superior Ct, 68 Cal. App. 4th 70, 79 - 80, 80
Cal. Rptr. 2d 159 (1998).)

The standard used to establish physical or economic presence is the same as that for
determining whether a firm is subject to the general jurisdiction of the courts of the
State, “The standard for estabhshmg general jul’lsdlcthll reqmres that the
defendant’s contacts be of the sort that approxunaie physical preésénce.” (Bancroft &
Masters, Inc. v. Augusta National Inc., 223 F.3d 1082, 1086 (9th Cir. 2000))
“[B]conomic presence within the state [is] equated with physical presence for
jurisdictional purposes.” (Messerschmidt Development Co., Inc. v. Cruicher
Resources Corp., 84 Cal. App. 3d 819, 824, 149 Cal. Rptr. 35 (1978).) Thus, the
standard used by the courts to establish economic physical présence of general

jurlsdlctlon is that the firm’s activities are, substantlal . . . continuous and

+.;- systematic.’ (Perkms 2 Benguet Mznmg Co. 342U S. 437 447 448 (1952) Gaz‘es

Learjet Corp. v. Jensen, 743 F.2d 1325, 1331 (9th Cir. 1984).)?

Occasional or infrequent business activity will not suffice. For éxample, in
Cornelison v. Chaney, 16 Cal. 3d 143, 127 Cal. Rptr. 352 (1976), an out-of-state
trucker caused the death of a California citizen, but the accident occurred in Nevada.

L Nothing in this memoranduim sheuld be. constmed to require the aglivity, of:a firm or indliyvidual to reach the level of
-“physical presence” in the.Stale of California before licensure is necessary. B. & P. Code ~§» 5050 prohibits the unlicensed practice of
public accountancy. That threshhold is crossed at a much lower leve! than wha is required for physical presence, What that

" flireshhold is need not be analyzed for the purposes of this mcmorandum )

Physical presence should be contrasted with minimum confacls in a stale refated te a canse of action brought against an
oul-of-state defendant. This is known as specific as oppGSed to general jurisdiction. Under that doctrine, the defendant must
“nurposefiilly availd itself of the privilege of conducting aclivities:within the forum State, thus invoking the benefits and prolections
of its laws.”  Hanson v.Denckia, 357 U.S. 235, 253 (1958). Accordingly, a licensed corporation or parinership could be
characlerized as one that “purposefully avails itself” of “the privilege of conducting [business] within the forum Stale” and thus
subject to specific. bul not necessarily general jurisdiction.



His business activity in California consisted of some 20 trips a year into the state over
seven prior years. He also had an independent contractor relationship with a local
broker and a Public Utilities Commission license. The California Supreme Court
rejected plaintiff’s attempt to assert general jurisdiction over him. (16 Cal. 3d at
149.) In a footnote, the Court observed that:

Plaintiff argues that the existence of the Public Utilities Commission
license is alone sufficient to justify jurisdiction. However, the fact that
defendant had such a license is not determinative but only one factor to
consider in evaluating his relationship to this state. (Id. at 149, n. 6.)

Applying these principles, it would appear extremely unlikely that a registered firm
conducting the practice of accountancy in California could claim that it was not
physically present in this State. For example, when a partnership “engage[s] in the
practice of accountancy” in California, it must be registered with the Board. (B. & P.
Code § 5072(a).) It must also have:

At least one general partner shall hold a valid permit to practice as a certified
public accountant, public accountant, or accountancy corporation, or shall be
an applicant for a certificate as a certified public accountant under Sections
5087 and 5088. (B. & P. Code § 5072(b).)

One can thus infer that if a partnership is registered, it is doing business in this State
on a continuous basis and acting through at least one general partner who is a
California licensed CPA.

Likewise, an accountancy corporation registered with the Board must do so pursuant
to the Moscone-Knox Professional Corporation Act.... (B. & P. Code § 5150.)
Under that Act:

A professional accountancy corporation is one “that is engaged in rendering
professional services.” (See Corp. Code § 13401(b).)



For a limited liability partnership: L

vk

0

[A] partnership . .. shall file with the Secretary of State a registration .

stating the followmg (1) The name of the partnership. (2) The addr ess Of its
principal office. (3) The name and address of the agent for service of .
process on the limited liability partnership in California. (4) Abrief
statement of the business in which the partnership engages . . . . (Corp. Code
§ 16953.)

Thus, any accountancy firm which is registered with the Board is probably doing
business in California on a “substantial . . . continuous and systematic” basis. If that
is the case, it would then be physically present in this State.

Accordingly, a CPA licensed in another state and employed by a firm registered in
California would not be able to qualify for an exemption under Section 5054 if he or
she prepared a tax return for one of his or her firm’s California clients. The reason is
that the CPA is not acting in his or her individual capacity, but as an agent of the
firm. Even though he or she might be absent from California, his or her registered
firm is not. Because the firm, not the individual, is the entity legally recognized as
doing the tax preparation work, the requirements of 5054 would not be met.

There are obvious exceptions. For example If the CPA were moonhghtmg and

~ prepared a tax.return for a‘California resident who i is not a client of the firm, then the
presence of the firm is immaterial. The CPA is now actmg in hlS or her 1nd1V1dua1
capacity rather than as the agent of the firm. As long as the CPA d6es not physically
enter the State, he or she should be able to qualify for the exemption ufider Section
5054.

DOREATHEA JOHNSON

Deputy Director

Leg“al Affairs
By George P.&itter
Senior Staff Counsel
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Ronald Blanc, Esq. Gail K. Hillebrand, Esq.
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Sacramento, CA 95815-3832 Sacramento, CA 95815-3832

Dear Mr. Blanc and Ms. Hillebrand:

At the request of the executive officer, Ms. Sigmann, I write to elaborate on several
issues, relating to the new practice-privilege regime, that were raised at the January meetings of
the Board and its Committee on Professional Conduct.

As you know, new California legislation and regulations, effective January 1, 2006, have
created a practice privilege, pursuant to which qualified accountants licensed in other U.S. States
may practice temporarily in California with notice to the Board of Accountancy. The Board staff
has developed and posted on the Board’s Internet site a “Practice Privilege Handbook™ designed
to guide out-of-state accountants through the process of determining their eligibility for the
practice privilege and submitting their applications.

The initial implementation of the practice privilege has raised some significant issues. I
appreciate this opportunity to offer some comments and concerns, on an expedited basis. Ilook
forward to working with the Board to address these issues and improve the administration of the
practice-privilege regime going forward.

1. Temporary Practice by Foreign Accountants

One of the most important temporary-practice issues left outstanding is the need to allow
licensed foreign accountants to work in California on matters relating to their regular overseas
practice for brief periods of time. The practice-privilege system is not open to accountants
licensed in other countries, who historically have been covered by a statutory exemption for
temporary, incidental practice. That statutory provision was inadvertently repealed. I strongly
support the Board’s unanimous decision, at its January meeting, to seek legislation to make clear
that licensed foreign accountants still are permitted to engage in this limited form of practice.
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IL. Nonresident Tax Preparer Exemption

The Legislature has created a special rule for accountants who prepare tax returns for
individual clients. Pursuant to Section 5054(a), an accountant who does not work in California’
or solicit clients in California may prepare tax returns for individual California clients without
obtaining either a California license or a practice privilege. Thisexemption is a sensible one: it
effectively preserves existing relationships between individual clients and properly licensed
accountants, while ensuring that the practice privilege remains the primary method for out-of:
state accountants to engage in limited practice in California.

I am concerned by the Board staff’s initial interpretation of Section 5054(a), which
appeared to limit the exemption for individual tax preparation in ways that the Legislature did
not intend. The Board itself has not promulgated any regulations construing Section 5054(4).
The Practice Privilege Handbgok, however, seemed to take the position that an out-of-state
accountant may.not claim the benefit of this exception if he is employed by a firm that is
registered in California, even if he does not work in California or solicit California clients.

An early version of the Practice Privilege Handbook read as follows:
Q: I am an out-of-state CPA employed by a California licensed firta. Under the.
tax exception referenced in Section 5054 of the California Accountancy Act, can I

sign individual (natural person) tax returns without a California Practice Privilege
or California CPA license?

- »A No the firm iza;a physzcaz’ presence in Ca[y’oz.ma by vzrtue of bemg regzsrered

&

PR

Q:Iam employed by of #f out-of~state CPA ﬁrm The ﬁrm is d1v1ded mt@ 2
divisions. One division is responsible for provzdmg attest services in California .
and the other division is responsible for tax retumns. The employees in the tax
division have California clierits who aré individuals (natural persons) and the’
employees of this division do not physically enter California. What do the out-of-
state CPAs in the tak division néed under California reqmreme.nts‘?

ot

A: California law treats a firm as a single entity regardless of how the firm is
structured, The firm, through its ‘attest services, is now physically entering,. J
California and is required to register with the California Board of Accountancy.

The out-gf-state CPAs Sz'g’ni’z'zg the individual (natural per. ﬁos'z) lax returns on

behdlf of the firm yoould riow be required to obtain a California Practice Privilege ™
or a California CPA license since the firm has d physical presénce in California. -

Former Practice Privilege Handbook at 19-20 (emphases added).



Blanc/Hillebrand Letter
February 2, 2006
Page3 of 12

1 am pleased to see that these examples have been removed from the Practice Privilege
Handbook as of January 26, 2006. The Handbook now merely restates the statutory text. See
Practice Privilege Handbook at 19, 20.

As set forth below, it appears that an interpretation of Section 5054 that would preclude
accountants in registered firms from using that provision would not be the best reading of the
statutory text, would not effectuate the Legislature’s intent, and would not serve the public policy
goals of the Board or the Legislature. An individual accountant who complies with the
provisions of Section 5054—provisions that encompass only a relatively small number of
accountants—should not be subject to the additional requirement of filing for a California
practice privilege or license.

A. Statutory Text

The text of Section 5054 permits “an individual or firm” to engage in this limited form of
tax practice, provided that “the individual or firm” meets certain conditions. The structure of the
section makes clear that an individual can invoke this provision even if affiliated with a firm.
Thus, “an individual” who is licensed and in good standing in another State may prepare tax
returns for an individual Californian if “the individual” meets the three conditions, i.e., if he
“does not physically enter California,” “does not solicit California clients,” and “does not assert
that the individual . . . is licensed . . . to practice public accountancy in California.”

Although the individual accountant in the Practice Privilege Handbook’s now-removed
examples had met each of these three conditions, the Handbook maintained that “the firm is the
entity legally recognized as doing the tax return,” Former Practice Privilege Handbook at 19, and
that the accountant therefore must obtain a practice privilege. The Handbook did not cite any
California law establishing this proposition, and even if it is accurate as a general matter, Section
5054 affirmatively provides that an individual accountant “may prepare” tax returns for
individuals “[njotwithstanding any other provision of” the accountancy statutes.

Especially if the retum is issued under the individual accountant’s name, there should be
no doubt that the accountant 1s entitled to use the limnited exception set out in Section 5054,
Even if the tax return is issued in the name of the firm, that does not trigger an obligation for the
individual CPA to seck a practice pnvﬂege The individual CPA has still complied with all of
the conditions of Section 5054, and therefore remains exempt from the requirement to obtain a
license or a practice privilege. As for the firm, in the examples it has already registered with the
Board, so it has satisfied its own obligations.

The deleted answers in the Practice Privilege Handbook apparently were based on two
assumptions: that if the accountant’s firm is registered in California, the firm has “physically
enter[ed] California to practice public accountancy,” and that if the firm has physically entered
California, then the individual accountant is also deemed to have entered California. I disagree
with these assumptions. First, although a firm that applies for registration certainly submits to
the regulatory jurisdiction of the Board, the statute uses the specific term “physically enter
Celifornia,” which appears to require more than just filing for registration. Second, even if the
firm has “physically enter[ed]” the State, it does not follow that the individual accountant is also
deemed to have entered——and disqualified himself from invoking Section 5054,
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As discussed above, the conditions in Section 5054 can apply to “the individual” on his own,
without regard to “the firm,” thus permitting “the individual” to invoke the section’s exception

for tax practice.!

B. Legislative Intent

What little legislative history is available strongly suggests that the Legislature inténd.e;d
to allow qualifying accountants to engage in limited tax practice pursuant to Section 5054,
whether or not they are associated with a registered firm. The floor analyses prepared for both
the Senate and the Assembly stated that the new section would allow.an accountant to. .provide
tax services to individuals “without a California license, a practice privilege, or a publlc
accotinting firm employer registered in California.” Senate Floor Analysis at 5; Assembly Floor
Analysis at 2. Plainly, therefore, the Legislature initended that an accountant could practice
pursuant to Section 5054 without applying for licensure; securing a practice privilege; or
establishing a relationship with a registered firm, presumably to fit within the supervised-practice
exception of Section 5053.

C. Public Policy

Reading Section 5054 to treat an acoountant’s association with a registered firm as .'
disqualifying would be not only inconsistent with the Leglslamreq intent, but alse contrary fo
sound.publicpolicy. That approach would treat an out-of-state accountant much less favorably if
he works for a registered firm. An out-of-state accountant who does not work for a registered
firm can engage in limited tax practice under Section 5054, 'provided that he meets the three

'“icond1t10115 If ‘hemwogks "for an unreglstered ﬁrm that status 1s no- obstaolem 1ndec—>d, the Board

ordert@dnvé’lce ‘ecﬁonS@Sz; o P s ﬁ

This disparate treatment would be inappropriate;: Accountants who Work for reglstered

. firms belong to institutions that have submitted to the California Board’s Jumsdmtwn ‘satisfied
e’ reqmrements for regxstratmn and remained in good standing.. California-registered firms are
also. subj ect'fo various repofting requiréments, pursuant to which they disclose professwnal
discipline, civil judgments related to professional conduct, and government investigations
involving their accountants. See CAL. BUS. & PROF. CODE § 5063.

1 Indeed, the structure of the statute demonstrates that Section 5054 cannot be read to bar “an
individual” from engaglng in limited tax practice if “the firm” has entered California. If each
of the refefences to “the individual or firm” in Section 5054 were read consistently with that
interpretation, the'statuté would bar “an individual” associated with a registered firm from
telling his clients “that the . . .firm is licensed or registered to practice public accountancy in
California,” even though that information would be both true and valuable. That individuals
associated with registered firms cannot logically be barred from invoking Section 5054
without also yielding this absurd result, provides an additional reason not to adopt this
strained interpretation of the text.
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Section 5054 was designed to allow this type of accountant to continue to service clients
in California. These accountants should not receive less favorable treatment than accountants
who work for unregistered firms. Such an exclusion would cause an unnecessary disruption of
the client relationship without improving client service.

D. Recommendation

Accordingly, the Board should make clear that any individual accountant who meets
Section 5054’s three conditions may engage in the form of limited tax practice described in that
statute. If the accountant does not physically enter California, does not solicit California clients,
and does not hold himself out as a California licensee, Section 5054 permits him to prepare tax
returns for individual Californians, irrespective of whether he is employed by a registered
California firm.

III.  Application of Practice-Privilege Requirement to Out-of-State Work

I am also concerned by the Practice Privilege Handbook’s treatment of other accounting
work, such as audits, that occurs entirely outside California. Several of the Q&A illustrations in
the Practice Privilege Handbook assert that an accountant must obtain a California practice
privilege to service “clients who reside in California,” even if no work is actually performed in

_California. Previously, the Practice Privilege Handbook had used the much more vague
formulation “a California client” instead of “clients who reside in California.” I strongly support
the deletion of the concept of “a California client”: that term does not appear in the governing
statute or regulations; the Handbook did not define it; and, in fact, the Handbook contained
conflicting suggestions as to what might constitute “a California client.”

While I applaud the removal of this vague concept and believe that the new formulation
of “clients who reside in California” is a step in the right direction, I still have some concerns
about the specificity of the new language as well as its basis. I discuss these concerns below.

As revised, the Practice Privilege Handbook states:

Q:T'm a CPA in another state and do not plan to bé in California. 1 do only one
tax return for a California client. Do I need a California practice privilege?

A: Yes, in order to provide public accounting services to clients who reside in
California you will be required to obtain a California practice privilege or obtain
a California CPA license. Preparing tax returns as a CPA is a service that falls
within the definition of the practice of public accountancy contained in Section
5051 of the California Accountancy Act.

® k % %
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Q: I’m a CPA in another state. One of my clients retired and moved to California.
DoIneeda practwe privilege to continue to prepare that client’s tax return?

A Yes, in order to prowdc pubhc accounting services to clients who reside in
California you will be required to obtain a California practice privilege or obtain
a California CPA license. Preparing tax returns as a CPA is a service that falls.
within the definition of the practice of public accountancy contained in Section
5051 of the Californid Accountancy Act. :

¥ Kk ¥k %

(: T am a Utah CPA who prepares state tax returns filed with the California F
Franchise Tax Board for my Utah resident clients. Do I need a practice privilege
after December 31, 20057

A: No. However, you would need to obtain a California practice privilege or
obtain a California CPA license to practice public accountancy as defined in
Section 5051 of the California Aceountancy Act if you intend to service clients
who reside in California.

* %k %k ¥

Practice Privilege Handbook at 19-20 (emphases added).

As discussed below, the term | ‘clients Who reside in California” is riot drawn from the
govemmg statute and is not deﬁned in regulatmns or other Board guldance “Tark conestied that

vk CeOW: e for a practice

and about

A. Undefined Standard

The Practice Privilege Handbook does not define what determines whether a business
“resides in California.” Nor do the California accountancy statutes or regulations, which do not
use the concept to refer to businesses. (Section 5054 uses the concept to apply only to natural
persons ) ' :

Indeed the Practice Privilege Handbook offers somewhat conﬂzctmg mdlcatmns as to
what may constitute a business client that resides in ‘California. In one example the Handbook
suggests that if a client’s “primary business operation” is in California but its “administrative
office” is not, the accountant need not obtain a California practice privilege unless he “physically
enters California to practice public accountancy.” Practice Privilege Handbook at 21. It is
unclear, however, whether the Practice Privilege Handbook means to establish definitively that a
business “resides” only in the State where its “administrative office” is located.
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B. Statutory and Constitutional Concerns

The basis for the requirement that an accountant seek licensure or a practice privilege is
Section 5050. That section requires an accountant to obtain a practice privilege or a California
CPA license only if he seeks to “engage in the practice of public accountancy in this siate”
(emphasis added). Although the statute defines “practice of public accountancy,” it does not
define “in this state,” and thus gives that term its ordinary meaning.

Merely servicing “clients who reside in California™ does not in all cases constitute
practicing public accountancy “in this state,” as that term is ordinarily read or understood. The
statute evidently makes the location of the services the critical factor, not the location of the
client. The definition of public accountancy includes, for example, “perform[ing]” or
“render[ing] professional services to clients for compensation.” CAL. BUS. & PROF. CODE
§ 5051(c), (e). If no service is “perform[ed]” or “render[ed]” in California, then it would appear
that the accountant is not practicing public accountancy in California (“in this state) and should
not need to obtain a practice privilege or a license.

Were the Board to enforce the practice-privilege requirement as the Practice Privilege
Handbook suggests, it would be regulating the conduct of accountants who have no contact with
California. Indeed, it would absolutely forbid these accountants from accepting specified
engagements under certain circumstances, potentially even if the client’s entire business
operation were located in another State and the work were performed entirely in that other State.
The Federal Constitution limits a State’s power to regulate beyond its borders in this fashion.
The U.S. Supreme Court has struck down state regulations that seek to “project” the State’s own
regulatory regime onto businesses in other States. The interpretations suggested in the
Handbook implicate and may exceed these constitutional limits. In the face of such serious
constitutional questions, the Board should avoid such a broad interpretation, especially as the
statutory text supports a far narrower view.

C. Conflict with Other States’ Regulation of Accountancy

Requiring a California practice privilege is not necessary to ensure that services provided
to California licensees will be regulated. Any accountant who provides services outside
California will be regulated by the State of licensure. For the Board to insist that accountants
who never enter the State also obtain a practice privilege in California, merely because the client
has operations there, would only further complicate the regulatory framework with which
accountants must comply.

The National Association of State Boards of Accountancy (NASBA) is in the process of
addressing the complexities of multistate regulation, including issues like this one. NASBA and
the AICPA have recently promulgated a new version of the Uniform Accountancy Act, Section
23 of which includes a substantial-equivalency provision similar to the practice-privilege
legislation that California adopted. The UAA requires the State of licensure to receive and
address disciplinary concerns raised by other jurisdictions. See UNIF. ACCOUNTANCY ACT

§ 23(b).
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The NASBA committee that drafted the UAA will be meeting over the coming year to
draft implementing regulations, which will likely address any potential regulatory conflicts and
clarify which State should be primarily responsxble for regulating an audit engagement that
occurs in multiplé places. While this process is ongoing, the Board should not take any steps
that disrupt the current system of regulation by the State of licensure and the State where services
are rendered. It would be appropriate for the Board to revisit the issue next year, onoe the néw
UAA rules have been promulgated and the Board has had a chance to determine whether they.
adequately address the issue of regulating multistate practice. The next year will also give the
Board experience with the operation of the practice privilege in California and allow it to assess
how frequently this issue arises.

D. Recommendation

At least for the first year that the new practice privilege is in effect, the Board should
enforce the statutory requirement, which requires an accountant to obtain a practice privilege
only when the accountant physically enters California to practice public accountancy. The
Committee and the Board should not ratify the Handbook’s vague concept of a “client who
resides i in Cahforma whlch suffers fr@m a lack of clanty and from the potential defects of
next year wtth more mformatlon at its d1sposa1 once regulattons to 1mple:ment Sectmn 23 of the
revised UAA have been developed.

IV. Applicants from NomShbs_tantialIy Equivalent States

Apphcants far apractme pnvﬂege must demonstrate in-one of three ways:that they

ent; that they have
“continually practiced public accountancy . . . for at-least-four of'the last ten-years™; or that thezr
individual qualifications are substantially equivalent to California’s standards. CAL. BUS. &
PROF. CODE § 5096(a). The statute allows ttie Boaid to determine how an-applicant may

.. .demonstrate sufficient individual quahﬁcatlons See id. § 5096(2)(3), (b). By regulation, the

Board has provided that an accoufitant may have his ¢redentials verified by CredentialNet, which'
is operated by NASBA. CaL. CODE REGS. tit. 16, § 27(b).

< ES

1 agree with the Board that approval by CredentialNet should be sufficient to demonstrate
the qualifications for a practice privilege. I am concerned, however, about the potential delay in
the process caused by CredentialNet. Under the regulations, an accountant must actually “obtain
the required substantial equivalency determination” from CredentialNet “[p]rior to seeking a
. practtce privilege.” Id. One great benefit of the practice-privilege system is the flexibility it
} all@ws out-of-state accountants to travel to California on short notice, to notify the Board on a

relatwely simple and straightforward form that car be submitted electronically, to pay the
apphcable fee at any time within 30 days, and to begin practiéing no later than the time of
submission (and up to five days earlier, pursuant to the safe-harbor provision that is in effect for
2006 and 2007, id. § 30). The regulations, however, deny this flexibility to an accountant who is
licensed by a State that is not recognized as “substantially equivalent” and who does not meet the
four-years-in-ten qualification, even if his individual credentials are unquestionably within
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California’s standards. He may not seek the practice privilege until NASBA has completed his
paperwork. If he may not obtain the practice privilege, he may not practice public accountancy
in California.

The statute and regulation allow the Board to determine what individual qualifications
meet the standard of substantial equivalency; neither the Legislature nor the Board has suggested
that the CredentialNet evaluation should be the exclusive means of demonstrating appropriate
qualifications. See CAL. BUS. & PROF. CODE § 5096(a)(3); CAL. CODE REGS. tit. 16, § 27(b).

I note that Section 23(a)(2) of the Uniform Accountancy Act contains a “grandfather clause”
allowing the Uniform CPA Examination to substitute for other credentials until the year 2012, by
which time those States that are not yet substantially equivalent are expected to have upgraded
their requirements to meet that standard.

It would be appropriate for the Board to add the Uniform CPA Examipation to § 27 as an
alternative measure of qualifications. Indeed, a candidate who has already passed the Uniform
CPA Examination has already met the primary qualification for licensure. See CAL. BUS. &
PrOF. CODE §§ 5092(c), 5093(c); CAL. CODE REGS. tit. 16, § 6. NASBA’s Uniform
Accountancy Act recognizes that a satisfactory test score justifies excusing an applicant from the
requirement that he have completed a set number of hours of education, see UNIF.
ACCOUNTANCY ACT § 23(a)(2). For the same reason, a satisfactory test score justifies excusing
an applicant for a practice privilege from rote compliance with the four-years-in-ten requirement.

V. Notification of Routine Renewals

The Board’s approved notification form includes a space for the out-of-state accountant
to fill in the expiration date of his current accountancy license. This information is not part of
the public record, however. See Practice Privilege Handbook at 10. Rather, only the State of
licensure is made public, see id., so a member of the public seeking to verify that a holder of a
California practice privilege is still in good standing in the State of licensure would have to
check with that State. Holders of a practice privilege agree to keep the Board informed of any
change to the information reported on the notification form within 30 days. CAL. CODE REGS. tit.
16, § 33.

The Practice Privilege Handbook provides:

If the CPA license identified in the Notification Form used as the basis for
qualifying for a California Practice Privilege is renewed during the term of an
individual’s California Practice Privilege, it must be reported to the Board through
your online client account or in writing within 30 days of the renewal date. An
individual may be subject to a fine of $250 to $5,000 for failure to comply with
this requirement.

Practice Privilege Handbook at 11. Thus, even if the accountant remains in good standing, and
the State of licensure and the license number remains unchanged, the Practice Privilege
Handbook requires notification even of a routine renewal.
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This requirement creates an unnecessary burden on holders of the practice privilege. For
an accountant in good standinig, renewals are routine events, and in some cases may even be
handled primarily by administrative or compliance personnel. The Board would be able at all
times to verify the status of any accountant who holds a practice privilege: applicants agree “[t]o
respond fully and completely to all inquiries” by the-Board and to allow the Board to contact any
othier state agencies concerning their credentials. And thie holder of a privilege, like a licensee,
would still be obliged to report to the Board any “refusal to renew-a certificate” or other. . -
termination of the right to practice by the State of licensure. CAL. BUS. & PROF. CODE §§
5063(d)(2), 5096.7(a). Finally, as noted above, requiring the licensee to submit regular reports
would riot benefit California consumers, because the expiration date’ would not be public
information in any event, '

Therefore, the Board should refrain from requiring holders of a practice privilege to
submit additional notifications each time they renew fheir licensés in their home States. Rather,
licensees should be obliged to notify the Board only if their status as a licensee in good standing
changes.

VI.  Disqualifying Conditions

The Board has appropriately exercised its authority to clarify the statutory list of
d1squa11fymg conditions and to make appropriate de minimus exceptions. As the Board has
recognized, it is important to make the list of disqualifying conditions as straightforward and
easy to comprehend as possible, so that no accountant mistakenly thinks that he is not subject to
a disqualifying condition and accordmgly attempts to pract1ce pursuant to the pmfllege without
‘.‘Board approval - o e v i

f * In that spmt T offer a few add1t10n’ areas in-which furthier clarification is warranted:

A. Tnvestigations = ‘ o - Ca)

I recommend clarifying the disqualifying condition relating to pending investigationé In
particular, I note that the SEC and PCAOB make a practice of notifying accountants or firms that
they are implicated in formal investigations. See, e.g., PCAOB Rule 5101. These agencies
sometimes receive complaints against accountants, which are quickly dismissed after preliminary
inquiry and without the need for a formal order of investigation. Indeed, in some such instances
the subject of the complaint-is not formally notified of the inquiry. ;

The Board should take the pesition that a pending investigation by the SEC, PCAOB, or
other agency that uses the same procedure is a disqualifying condition only if the SEC, PCAOB,
or other agency has issued a formal order of investigation that names the accountant seeking or
holding the practice privilege. Such a position would be entirely consistent with legislative
intent; when the Legislature wants to include preliminary stages of inquiry that occur before a
formal investigation, it knows how to do so. See, e.g., CAL. BUS. & PROF. CODE § 5063(b)(3)-(4)
(requiring licensees to notify the Board of any formal order of investigation by the SEC or of any
invitation to make a Wells submission, which occurs before the SEC issues a formal order). No
such language appears in Section 5096(g)(2), which sets out the list of disqualifying conditions.



Blanc/Hillebrand Letter
February 2, 2006
Page 11 of12

The Board should also amend Section 32(c)(3) of the regulations to clarify that the
pendency of an informal inquiry by the PCAOB staff, pursuant to PCAOB Rule 5100, isnot a
disqualifying condition.

B. Duration of Privilege Following Resolution of Disqualifying Conditions

A practice privilege lasts for one year from its effective date, unless the holder of the
privilege files a new notification form or receives a California license. CaL. CODE REGS. tit. 16,
§ 29(b)~(c). In general, as the Board’s regulations recognize, the year should run from the date
the notification form is filed, because that is the date that the practice privilege becomes
effective.

The Practice Privilege Handbook takes the position that when approval of the practice
privilege is delayed because the Board must consider a disqualifying condition, the delay counts
against the privilege holder’s one year. See Practice Privilege Handbook at 17 (“Your California
Practice Privilege term still expires one year from the date of submission of the Notification
Form and is not extended by a delay in your receiving practice rights.”) The Board should
clarify Section 29 of the regulations to make plain that the one year runs from the effective date
of the privilege even if the privilege is not effective upon the filing of the notification. For
example, if an accountant has one of the specified disqualifying conditions and must seek the
Board’s approval to obtain a practice privilege, the Board may take some time to consider and
process his request. During that time, the accountant cannot practice in California. The one-year
practice privilege therefore should begin when the accountant receives permission to practice.

Clarifying the regulation and specifying that, when Board approval is required, the one
year begins when the Board approves the application, would benefit both accountants and the
Board by reducing the need to submit and process duplicative filings. There is no need to
impose a shortened renewal deadline on accountants once Board approval is granted; holders of a
practice privilege, of course, remain obliged to notify the Board if any new disqualifying
condition arises or if any of the information in their applications change. Id. §§ 32(b), 33.

C. Renewal of Privilege Following Resolution of Disqualifying Conditiens

A practice privilege expires after one year but may be renewed upon.submission of a new
notification form. There is an ambiguity in the regulations conceming renewals of practice
privilege by applicants who previously were the subject of a disqualifying condition, but who
were granted a practice privilege by the Board.

For example, suppose that the Board grants a practice privilege to an accountant who was
convicted of a petty offense while in college, and who properly disclosed that conviction on his
notification form pursuant to Section 32(¢)(1) of the regulations. When that accountant applies
for a new practice privilege, may he commence practice immediately upon notification, or must
he again await Board approval because of his past disqualifying condition?
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An appropriate answer can be found in line F of the “Disqualifying Conditions” section
of the notification form. That line asks the applicant whether he has previously been notified by
the Board “that prior Board approval is required before practice under a new practice privilege
may comimence.”

ﬂ The Board should adopt a practice, whenever it approves an application for practice
privilege by an accountant with a dlsquahfymg condition, of notifying the applicant whether he
must seek Board approval before applying again for a practice privilege. In the above example
of the past conviction for a petty offense; for instance, it would be appropriate to inform the
applicant that he may apply in the future for a practme privilege without Board approval—
unless, of course, a new disqualifying condition arises before that time.

This letter is not intended to be an all inclusive list of issues raised by the handbook, the
_;FAQS contained therein or the reguldtions as interpreted by the forgoing documents.

As T stated at the last board meeting, I appreciate the efforts of the board and its staff'to

address these very serious issues. I look forward to continuing our discussions at the next board
meeting. I the meantime, if I can answer any questions please do not hesitate to contact me.

Sincerely,

cc: Carol Sigmann

Vs w2
AR PO
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BUSINESS AND PROFESSIONS CODE
SECTIONS 5035.2, 5050-5051

5035.2. "Client", as used in any context in this chapter, means any
person for whom public accountancy services are performed or to whom
financial products, financial services, or securities are sold or

provided at the licensee's public accountancy practice or through

referral to any other location or business in which the certified

public accountant has a material interest.

5050. (a) No person shall engage in the practice of public
accountancy in this state unless the person is the holder of a valid
permit to practice public accountancy issued by the board or a holder
of a practice privilege pursuant to Article 5.1 (commencing with
Section 5096). ‘

(b) This section shall become operative on January 1, 2006.

5051. Except as provided in Sections 5052 and 5053, a person shall
be deemed to be engaged in the practice of public accountancy within
the meaning and intent of this chapter if he or she does any of the
following:

(a) Holds himself or herself out to the public in any manner as
one skilled in the knowledge, science, and practice of accounting,
and as qualified and ready to render professional service therein as
a public accountant for compensation.

(b) Maintains an office for the transaction of business as a
public accountant.

(c) Offers to prospective clients to perform for compensation, or
who does perform on behalf of clients for compensation, professional
services that involve or require an audit, examination, verification,
investigation, certification, presentation, or review of financial
transactions and accounting records.

(d) Prepares or certifies for clients reports on audits or
examinations of books or records of account, balance sheets, and
other financial, accounting and related schedules, exhibits,



statements, or reports that are to be used for publication, for the:
purpose of obtaining credit, for filing with a court of law or with
any governmental agency, or for any other purpose.

(e) In general or as an incidént to that’ ‘work, renders
professional services to clients for compensation in any or all
matters relating to accounting procedure and to the recording,
presentation, or certification of financial information or data.

(f) Keeps books, makes trial balances, or prepares statements,
makes audits, or prepares reports, an as a part of bookkeeping
operations for clients.

(g) Prepares or signs, as the tax preparer, tax returns for
clients.

(h) Prepares personal financial or investment plans or provides to
clients products or services of others in implementation of personal
financial or investment plans.

(i) Provides management consulting services to clients.

The activities set forth in subdivisions (f) to (i), inclusive,
are "public accountancy” only when performed by a certified public
accountant or public accountant, as defined in this chapter.

A person is not engaged in the practice of-public accountancy if
the only services he or she engages in are those defined by
subdivisions (f) to (i), inclusive, and he or she does not hold
himself or herself out, solicit, or advertise for clients using the
certified public accountant or public accountant designation. A
person is not holding himself or herself out, soliciting, or
advertising for clients within the meaning of this section solely by
reason of displaying a CPA or PA certificate in his or her office or
identifying himself or herself as a CPA or PA on other than signs,
advertisements, letterhead, business cards; publications directed.to |
clients or potential-clients; or financial or tax documents of a
client. : ;
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Section 5050

(a) No person shall engage in the practice of public accountancy in this state
unless the person is the hoider of a valid permit to practice public
accountancy issued by the board or a holder of a practice privilege
pursuant to Article 5.1 (commencing with Section 5088).
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{b) Nothing contained in this chapter shall prohibit 2 person who holds an
authorization to practice public accountancy from a foreign country. ™.
lawfully practicing therein, from temporarily practicing in this State incident
ic an engasaement in that country provided that;

(1) The practice is primarily regulated by the accountant’s country of
licensure and is performed under accounting or auditing standards of
that counirv: and

(2] The sccountant does not hold himself or herself out as being licensad
as a Ceriified Public Accountant or Public Accountant by the State of
California.
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Section 5088. Interim Practice Rights: Out-of-State Certified Public Accountant—
REPEALED

(a) Any person who is the holder of a valid and unrevoked license as a certified
public accountant issued under the laws of any state and who applies to the board for a
license as a certified public accountant under the provisions of Section 5087 may, after
application for licensure and after providing evidence of qualifying continuing education,
perform the same public accounting services in this state as a certified public
accountant licensed under Section 5092 or 5093 until the time his or her application for
a license is granted or rejected.

(b) An applicant meeting the requirements of subdivision (a) who certifies that he or
she has met the requirements of Section 5095 may perform attest services in this state
until the time his or her application for a license is granted or rejected.

(c) This section shall remain operative until January 1, 20086, and as of that date is
repealed.



State of California
Department of Consumer Affairs

California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832

Memorandum

To

From

Subject :

CPC Agenda ltem |l.A.B.C.
February, 22 2006

CPC Members

Date: February 15, 2006
Telephone : (916) 561-1788
Facsimile : (916) 263-3674
E-mail: awong@cba.ca.gov

Aronna Wong — / ol
| egislation/Regulations Coordinator

Significant Issues Related to Temporary Practice and/or the Implementation of
Practice Privilege

Attached for your consideration are a letter from Richard Robinson to Ronald Blanc,
Esg. and Gail K. Hillebrand, Esq. dated February 2, 2006, and a memorandum
dated February 9, 2006, containing a legal analysis prepared by Department of
Consumer Affairs Staff Counsel, George P. Ritter.

Mr. Robinson’s letter raised legal issues related to the Nonresident Tax Preparer
Exemption — Business and Professions Code Section 5054 and the Application of
Practice-Privilege to Out-of-State Work — Jurisdictional Issues. Mr. Ritter’s
memorandum speaks to these issues. Mr. Robinson’s letter also identified
concerns related to applicants from non-substantially equivalent states and
notification of routine renewals. These concerns relate more to policy than to legal
issues and can be addressed as part of a more detailed policy discussion.

Attachments
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February 2, 2006

Ronzld Blane, Esq. ' Gail K. Hillebrand, Esq.

President Chair, Commitiee on Professional Conduct
California Board of Accountancy California Board of Accountancy

2000 Evergreen Street, Suite 250 2000 Evergreen Street, Suite 250
Sacramento, CA 95813-3832 Sacramento, CA 958135-3832

Dear Mr. Blanc and Ms. Hillebrand:

At the request of the executive officer, Ms. Sigmann, ] write to elaborate on several
issues, relating to the new practice-privilege regime, that were raised at the January meetings of
the Board and 1ts Comumitiee on Professional Conduct.

As you know, new California legislation and regulations, effective January 1, 2006, have
created a practice privilege, pursuant to which qualified accountants licensed in other U.S. States
may practice temporarily in California with potice 10 the Board of Accountancy. The Board staff
has developed and posted on the Board’s Internet site a “Practice Privilege Handbook™ designed
to guide out-of-state accountants through the process of determining their eligibility for the
practice privilege and submitting their applications.

The initial implementation of the practice privilege has raised some significant issues. I
appreciate this opportunity {o offer some comments and concerns, on an expedited basis. [ look
forward to working with the Board to address thesc issues and improve the administration of the
practice-privilege regime going forward,

L Temporary Practice by Foreign Accountiants

One of the most importani wemporary-practice issues lefl outstanding is the need io allow
ficensed foreign accountants to work in California on matters relating to their regular overseas
practice for brief periods of time. The practice-privilege system is not open to accountants
licensed in other countries, who histonically have been covered by a statutory exemption for
temporary, wcidental praciice. That slatulory provision was inadvertently repealed. 1 strongly
support the Board’s unanimous decision, at 1ts January meeting, to seck legislation to make clear
that licensed forcign accountants sill are permilted to cngage in this limited form of practice.

o%S
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IL. Nonresident Tax Preparer Exemption

The Legislature has created a special rule for accountants who prepare tax returns for
individual clients. Pursuant to Section 5054(a), an accountant who does not work in California
or solicit clients in California may prepare tax returns for individual California clients without
obtaining either a California license or a practice privilege. This exemption is a sensible one: it
effectively preserves existing relationships between individual clients and properly licensed
accountants, while ensuring that the practice privilege remains the primary method for out-of-
state accountants to engage in limited practice in California.

I am concerned by the Board staff’s initial interpretation of Section 5054(a), which
appeared to limit the exemption for individual tax preparation in ways that the Legislature-did
not intend. The Board itself has not profiulgated any regulations construing Section 5054(a). :
The Practice.Privilege Handbook, however, seemed to take the position that an.eut-of-state
accountant may .not claim the benefit of this exception if he is employed by a firm-that is
registered in California, even if he does not work in California or solicit California clients.

An early version of the Practice Privilege Handbook read as follows:

Q: I am an out-of-state CPA employed by a California licensed firm. Under the

tax exception referenced in Section 5054 of the California Accountancy Act, can I
sign individual (natural person) tax returns without a California Practice Privilege . .
or California CPA license?

A: No, the firm has a physical presence in California by virtue of being registered
in California. Sincethe firm is the entity legally recognized as.doing the tax
return, the exception of Section 5054 would not apply. As a signer, you would be.
required to obtain a California Practice Privilege or a California CPA license.

Q: I am employed by of-an out-of-state CPA firm. The firm is divided into 2
divisions. One division is responsible for providing attest services in California
and the other division is responsible for tax returns. The employees in the tax
division have California clients who are individuals (natural persons) and the
employees of this division do not physically enter California. What do the out-of-
state CPAs in the tax division need under California requirements?

A: California law treats a firm as a single entity regardless of how the firm is
structured. The firm, through its attest services, is now physically entering
California and is required to register with the California Board of Accountancy.
The out-of-state CPAs signing the individual (natural person) tax returns on
behalf of the firm would now be required 1o obtain a California Practice Privilege
or a California CPA license since the firm has a physical presence in California.

Former Practice Privilege Handbook at 19-20 (emphases added).
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1 am pleased to see that these examples have been removed from the Practice Privilege
Handbook as of January 26, 2006. The Handbook now merely restates the statutory text. See
Practice Privilege Handbook at 19, 20.

As set forth below, it appears that an interpretation of Section 5054 that would preclude
accountants in registered firms from using that provision would not be the best reading of the
statutory text, would not effectuate the Legislature’s intent, and would not serve the public policy
goals of the Board or the Legislature. An individual accountant who complies with the
provisions of Section 5054—provisions that encompass only a relatively small number of
accountants—should not be subject to the additional requirement of filing for a California
practice privilege or license.

A. Statutory Text

The text of Section 5054 permits “an individual or firm” to engage in this limited form of
tax practice, provided that “the individual or firm” meets certain conditions. The structure of the
section makes clear that an individual can invoke this provision even if affiliated with a firm.
Thus, “an individual” who is licensed and in good standing in another State may prepare tax
returns for an individual Californian if “the individual” meets the three conditions, 7.e., if he
“does not physically enter California,” “does not solicit California clients,” and “does not assert
that the individual . . . is licensed . . . to practice public accountancy in California.”

Although the individual accountant in the Practice Privilege Handbook’s now-removed
examples had met each of these three conditions, the Handbook maintained that “the firm is the
entity legally recognized as doing the tax return,” Former Practice Privilege Handbook at 19, and
that the accountant therefore must obtain a practice privilege. The Handbook did not cite any
California law establishing this proposition, and even if it is accurate as a general matter, Section
5054 affirmatively provides that an individual accountant “may prepare” tax returns for
individuals “[njotwithstanding any other provision of” the accountancy statutes.

Especially if the return is 1ssued under the individual accountant’s name, there should be
no doubt that the accountant is entitled to use the limited exception set out in Section 5054.
Even if the tax return is 1ssued in the name of the firm, that does not trigger an obligation for the
individual CPA to seek a practice privilege. The individual CPA has still complied with all of
the conditions of Section 5054, and therefore remains exempt from the requirement to obtain a
license or a practice privilege. As for the firm, in the examples it has already registered with the
Board, so it has satisfied its own obligations.

The deleted answers in the Practice Privilege Handbook apparently were based on two
assumptions; that if the accountant’s firm is registered in California, the firm has “physically
enter[ed] California to practice public accountancy,” and that if the firm has physically entered
California, then the individual accountant 1s also deemed to have entered California. I disagree
with these assumptions. First, although a firm that applies for registration certainly submits to
the regulatory jurisdiction of the Board, the statute uses the specific term “physically enter
California,” which appears to require more than just filing for registration. Second, even if the
firm has “physically enter[ed]” the State, 1t does not follow that the individual accountant is also
deemed to have entered—and disqualified himself from mvoking Section 5054.
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As discussed above, the conditions in Section 5054 can apply to “the individual” on his own,
without regard to “the firm,” thus permitting “the individual” to invoke the section’s exception

for tax practice. ! Y
B. Legislative Intent

What little legislative history is available strongly suggests that the Legislature intended
to allow qualifying accountants to engage in limited tax practice pursuant to Section 5054,
whether or not they are associated with a registered firm. The floor analyses prepared for both
the Senate and the Assembly stated that the new section would allow an accountant to provide
tax services to individuals “without a California license, a practice privilege, or a public
accounting firm employer regisiered in California.” Senate Floor Analysis at 5; Assembly Floor
Analysis at 2. Plainly, therefore, the Legislature intended that an accountant could practice
pursuant to Section 5054 without applying for licensure; securing a practice privilege; or
establishing a relationship with a registered firm, presumably to fit within the supervised- plactzce
exception of Section 5053,

‘C. Public Policy

Reading Section 5054 to treat an accountant’s association with a registered firm as
disqualifying would be not only inconsistent with the Legislature’s intent, but also contrary to
sound public policy. That approach would treat an out-of-state accountant much less favorably if
he works for a registered firm. An out-of-state accountant who does not work for a registered
firm can engage in limited tax practice under Section 5054, provided that he meets the three
conditions. Tf'he works for an unregistered firm, that status 1§10 ‘obstacle; indeed, the Board
does not require that an accountant work for a firm that is registered or licensed anywhere in
order to invoke Section 5054.

[

This disparate treatment would be inappropriate. Accountants who work for registered
firms belong to institutions that have submitted to the California Board’s jurisdiction, satisfied
the requirements for registration, and remained in good standing. ‘California-registered firms are
also subject to various reporting requirements, pursuant to which they disclose professional
discipline, civil judgments related to professional conduct, and government investigations
involving their accountants. See CAL. BUS. & PROF.-CODE § 5063.

! Indeed, the structure of the statute demonstrates that Section 5054 cannot be read to bar “an
individual” from engaging in limited tax practice if “the firm” has entered California. If cach
of the references to “the individual or firm” in Section 5054 were read consistently with that
interpretation, the statute would bar “an individual” associated with a registered firm from
telling his clients “that the . . .firm is licensed or registered to practice public accountancy in
California,” even though thal information would be both true and valuable. That individuals
associated with registered firms cannot logically be barred from invoking Section 5054
without also yielding this absurd result, provides an additional reason not to adopt this
strained interpretation of the text.
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Section 5054 was designed to allow this type of accountant to continue to service clients
in California. These accountants should not receive less favorable treatment than accountants
who work for unregistered firms. Such an exclusion would cause an unnecessary disruption of
the client relationship without improving client service.

D. Recommendation

Accordingly, the Board should make clear that any individual accountant who meets
Section 5054’s three conditions may engage in the form of limited tax practice described in that
statute. If the accountant does not physically enter California, does not solicit California clients,
and does not hold himself out as a California licensee, Section 5054 permits him to prepare tax
returns for individual Californians, irrespective of whether he is employed by a registered
California firm.

III.  Application of Practice-Privilege Requirement to Out-of-State Work

Iam also concemned by the Practice Privilege Handbook’s treatment of other accounting
work, such as audits, that occurs entirely outside California. Several of the Q&A illustrations in
the Practice Privilege Handbook assert that an accountant must obtain a California practice
privilege to service “clients who reside in Califomia,” even if no work is actually performed in
Califormia. Previously, the Practice Privilege Handbook had used the much more vague
formulation “a California client” instead of “clients who reside in California.” I strongly support
the deletion of the concept of “a California client”: that term does not appear in the governing
statute or regulations; the Handbook did not define it; and, in fact, the Handbook contained
conflicting suggestions as to what might constitute “a California client.”

While T applaud the removal of this vague concept and believe that the new formulation
of “clients who reside in California” is a step in the right direction, I still have some concerns
about the specificity of the new language as well as its basis. I discuss these concerns below.

As revised, the Practice Privilege Handbook states:

Q: I'm a CPA 1in another state and do not plan to be in California. I do only one
tax return for a California client. Do I need a California practice privilege?

A: Yes, in order to provide public accounting services to clients who reside in
California you will be required to obtain a California practice privilege or obtain
a California CPA license. Preparing tax returns as a CPA is a service that falls
within the definition of the practice of public accountancy contained in Section
5051 of the California Accountancy Act.
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Q:I"'m a CPA in another state. One of my clients retired and moved to California.
Do I need a practice privilege to continue to prepare that client’s tax return?

A Yes, in order to provide public accounting services to clients who reside in
California you will be required to obtain a California practice privilege or obtain
a California CPA license. Preparing tax returns as a CPA is a service that falls
within the definition of the practice of public accountancy contained in Section
5051 of the California Accountancy Act.

ok ko

Q: I am a Utdh CPA who prepares state tax returns filed with the California
Franchise Tax Board for my Utah resident clients. Do I need a practice privilege
after December 31, 20057

A No. However, you would need to obtain a California practice privilege or
obtain a California CPA license to practice public accountancy as defined in
Section 5051 of the California Accountancy Act if you intend to service clients.
who reside in California. :

&K K K

Practice Privilege Handbook at 19-20 (emphases added).

As discussed below, the term “clients who reside in California” is not drawn from the
governing statute and is not defined in regulations or other Board guidance. I am concerned that
using this vague-concept to determine when an out-of-state accountant must file for:a practice
privilege will cause uncertainty, both about the accountant’s duty to seek a privilege and about
the Board’s statutory and constitutional authority to adopt such a potentially far-reaching rule.

A. Undefined Standard

The Practice Privilege Handbook does not define what determines whether a business
“resides in California.” Nor do.the California accountancy statutes or regulations, which do not
use the concept to refer to businesses. (Section 5054 uses the concept to apply only to natural
persons.)

Indeed, the Practice Privilege Handbook offers somewhat conflicting indications as to
what may constitute a business client that resides in California. In one examplé, the Handbook
suggests that if a client’s “primary business operation” is in California but its “administrative
office” is not, the accountant necd not obtain a California practice privilege unless he “physically
enters California to practice public accountancy.” Practice Privilege Handbook at 21. Itis
unclear, however, whether the Practice Privilege Handbook means to establish definitively that a

business “resides” only in the State where its “administrative office” is located.
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B. Statutory and Constitutional Concerns

The basis for the requirement that an accountant seek licensure or a practice privilege is
Section 5050. That section requires an accountant to obtain a practice privilege or a California
CPA license only if he seeks to “engage in the practice of public accountancy in this state”
(emphasis added). Although the statute defines “practice of public accountancy,” it does not
define “in this state,” and thus gives that term its ordinary meaning.

Merely servicing “clients who reside in California” does not 1n all cases constitute
practicing public accountancy “in this state,” as that term is ordinarily read or understood. The
statute evidently makes the location of the services the critical factor, not the location of the
client. The definition of public accountancy includes, for example, “perform[ing]” or
“render[ing] professional services to clients for compensation.” CAL. BUS. & PROF. CODE
§ 5051(c), (e). Ifno service is “perform{ed]” or “render[ed]” in California, then it would appear
that the accountant is not practicing public accountancy in California (“in this state”) and should -
not need to obtain a practice privilege or a license.

Were the Board to enforce the practice-privilege requirement as the Practice Privilege
Handbook suggests, it would be regulating the conduct of accountants who have no contact with
California. Indeed, it would absolutely forbid these accountants from accepting specified
engagements under certain circumstances, potentially even if the client’s entire business
operation were located in another State and the work were performed entirely in that other State.
The Federal Constitution limits a State’s power to regulate beyond its borders in this fashion.
The U.S. Supreme Court has struck down state regulations that seek to “project” the State’s own -
regulatory regime onto businesses in other States. The interpretations suggested in the
Handbook implicate and may exceed these constitutional limits. In the face of such serious
constitutional questions, the Board should avoid such a broad interpretation, especially as the
statutory text supports a far narrower view.

C. Conflict with Other States® Regulation of Accountancy

Requiring a California practice privilege is not necessary to ensure that services provided
to California licensees will be regulated. Any accountant who provides services outside
California will be regulated by the State of licensure. For the Board to insist that accountants
who never enter the State also obtain a practice privilege in California, merely because the client
has operations there, would only further complicate the regulatory framework with which
accountants must comply.

The National Association of State Boards of Accountancy (NASBA) 1s in the process of
addressing the complexities of multistate regulation, including issucs like this one. NASBA and
the AICPA have recently promulgated a new version of the Uniform Accountancy Act, Section
23 of which includes a substantial-equivalency provision similar to the practice-privilege
legislation that California adopted. The UAA requires the State of licensure to receive and
address disciplinary concerns raised by other jurisdictions. See UNIF. ACCOUNTANCY ACT
§ 23(b).
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The NASBA committee that drafted the UAA will be meeting over the coming year to
draft implementing regulations, which will likely address any potential regulatory conflicts and
clarify which State should be primarily responsible for regulating an audit engagement that
occurs in multiple places. While this process is ongoing, the Board should not take any steps
that disrupt the current system of regulation by the State of licensure and the State where services
are rendered. It would be appropriate for the Board to revisit the issue next year, once the new
UAA rules have been promulgated and the Board has had a chance to determine whether they
adequately address the issue of regulating multistate practice. The next year will also give the
Board experience with the operation of the practice privilege in California and allow it to assess
how frequently this issue arises.

D. Recommendation

At least for the first year-that the new practice privilege is in effect, the Board should
enforce the statutory requirement, which requires an accountant to obtain a practice privilege
only when the accountant physically enters California to practice public accountancy. The
Commitiee and the Board should not ratify the Handbook’s vague concept of a “client who
resides in California,” which suffers from a lack of clarity and from the potential defects of
statutory and censtitutional authority identified above. The Board will be able to revisit the issue
next year with more information at its disposal, once regulations to implement Section 23 of the
revised UAA have been developed.

IV.  Applicants from Non-Substantially Equivalent States

Applicants for a practice privilege must demonstrate in one of three ways that they
possess credentials that are “substantially equivalent” to a California licensee’s: they may show
that they were licensed by a state recognized as substantially equivalent; that they have
“continually practiced public accountancy . . . for at least four of the last ten years”; or that their
individual qualifications are substantially equivalent to California’s standards. CAL. BUS. &
PROF. CODE § 5096(a). The statute allows the Board to determine-how an applicant may
demonstrate sufficient individual qualifications. See id. § 5096(a)(3), (b). By regulation, the
Board has provided that an accountant may have his credentials verified by CredentialNet, which
is operated by NASBA. CaL. CODE REGS. tit. 16, § 27(b).

I agree with the Board that approval by CredentialNet should be sufficient to demonstrate
the qualifications for a practice privilege. Iam concerned, however, about the potential delay in
the process caused by CredentialNet. Under the regulations, an accountant must actually “obtain
the required substantial equivalency determination” from CredentialNet “[p]rior to seeking a
practice privilege.” Id. One great benefit of the practice-privilege system is the flexibility it
allows out-of-state accountants to travel to California on short notice, to notify the Board on a
relatively simple and straightforward form that can be submitted electronically, to pay the
applicable fee at any time within 30 days, and to begin practicing no later than the time of
submission (and up to five days earlier, pursuant to the safe-harbor provision that is in effect for
2006 and 2007, id. § 30). The regulations, however, deny this flexibility to an accountarit who is
licensed by a State that is not recognized as “substantially equivalent” and who does not meet the
four-years-in-ten qualification, even if his individual credentials are unquestionably within
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California’s standards. He may not seek the practice privilege until NASBA has completed his
paperwork. If he may not obtain the practice privilege, he may not practice public accountancy
in California.

The statute and regulation allow the Board to determine what individual qualifications
meet the standard of substantial equivalency; neither the Legislature nor the Board has suggested
that the CredentialNet evaluation should be the exclusive means of demonstrating appropriate
qualifications. See CAL. Bus. & PROF. CODE § 5096(a)(3); CAL. CODE REGS. tit. 16, § 27(b).

I note that Section 23(a)(2) of the Uniform Accountancy Act contains a “grandfather clause”
allowing the Uniform CPA Examination to substitute for other credentials until the year 2012, by
which time those States that are not yet substantially equivalent are expected to have upgraded
their requirements to meet that standard.

It would be appropriate for the Board to add the Uniforrn CPA Examination to § 27 as an
alternative measure of qualifications. Indeed, a candidate who has already passed the Uniform
CPA Examination has already met the primary qualification for licensure. See CAL. BUS. &
PRrROE. CODE §§ 5092(c), 5093(c); CaL. CODE REGS. tit. 16, § 6. NASBA’s Uniform
Accountancy Act recognizes that a satisfactory test score justifies excusing an applicant from the
requirement that he have completed a set number of hours of education, see UNIF.
ACCOUNTANCY ACT § 23(a)(2). For the same reason, a satisfactory test score justifies excusing
an applicant for a practice privilege from rote compliance with the four-years-in-ten requirement.

V. Notification of Routine Renewals

The Board’s approved notification form includes a space for the out-of-state accountant
to fill in the expiration date of his current accountancy license. This information is not part of
the public record, however. See Practice Privilege Handbook at 10. Rather, only the State of
licensure is made public, see id., so a member of the public seeking to verify that a holder of a
Califomnia practice privilege is still in good standing in the State of licensure would have to
check with that State. Holders of a practice privilege agree to keep the Board informed of any
change to the information reported on the notification form within 30 days. CaL. CODE REGS. tit.
16, § 33.

The Practice Privilege Handbook provides:

1f the CPA license identified in the Notification Form used as the basis for
qualifying for a California Practice Privilege is renewed during the term of an
individual’s California Practice Privilege, it must be reported to the Board through
your online client account or in writing within 30 days of the renewal date. An
individual may be subject to a fine of $250 to $5,000 for failure to comply with
this requirement.

Practice Privilege Handbook at 11. Thus, even if the accountant remains in good standing, and
the State of licensure and the license number remains unchanged, the Practice Privilege
Handbook requires notification even of a routine renewal.
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This requirement creates an unnecessary burden on holders of the practice privilege. For
an accountant in good standing, renewals are routine events, and in some cases may even be
handled primarily by administrative or compliance personnel. The Board would be able at all
times to verify the status of any accountant who holds a practice privilege: applicants agree “[t]o
respond fully and completely to all inquiries” by the Board and to allow the Board to contact any
other staie agencies concerning their credentials. And the holder of a privilege, like a licensee,
would still be obliged to report to the Board any “refusal to renew a certificate” or other
termination of the right to practice by the State of licensure. CAL. BUs. & PROF. CODE §§
5063(a)(2), 5096.7(a). Finally, as noted above, requiring the licensee to submit regular reports
would not benefit California consumers, because the expiration date would not be public
informatjon in any event.

Therefore, the Board should refrain from requiring holders of a practice privilege to
submit additional notifications each time they renew their licenses in their home States. Rather,
licensees should be obliged to notify the Board only if their status as a licensee in good standing
changes.

V1.  Disqualifying Conditions

The Board has appropriately exercised its authority to clarify the statutory list of
disqualifying conditions and to make appropriate de minimus exceptions. As the Board has
recognized, it is important to make the list of disqualifying conditions as straightforward and
easy to comprehend as possible, so that no accountant mistakenly thinks that he is not subject to
a disqualifying condition and accordingly attempts to practice pursuant to the privilege without
Board -approval.

In that spirit, I offer a few additional areas in which further clarification is warranted.
A. Investigations

I recommend clarifying the disqualifying condition relating to pending investigations. In
particular, ] note that the SEC and PCAOB make a practice of notifying accountants or firms that
they are implicated in formal investigations. See, e.g., PCAOB Rule 5101. These agencies
sometimes receive complaints against accountants, which are quickly dismissed after preliminary
inquiry and without the need for a formal order of investigation. Indeed, in some such instances
the subject of the complaint is not formally notified of the inquiry.

The Board should take the position that a pending investigation by the SEC, PCAOB, or
other agency that uses the same procedure is a disqualifying condition only if the SEC, PCAOB,
or other agency has issued a formal order of investigation that names the accountant seeking or
holding the practice privilege. Such a position would be entirely consistent with legislative
intent; when the Legislature wants to include preliminary stages of inquiry that occur before a
formal investigation, it knows how to do so. See, e.g., CAL. BUS, & PROF. CODE § 5063(b)(3)-(4)
(requiring licensees to notify the Board of any formal order of investigation by the SEC or of any
invitation to make a Wells submission, which occurs before the SEC issues a formal order). No
such language appears in Section 5096(g)(2), which sets out the list of disqualifying conditions.
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The Board should also amend Section 32(c)(3) of the regulations to clarify that the
pendency of an informal inquiry by the PCAOB staff, pursuant to PCAOB Rule 5100, is not a
disqualifying condition.

B. Duration of Privilege Following Resolution of Disqualifying Conditions

A practice privilege lasts for one year from its effective date, unless the holder of the
privilege files a new notification form or receives a California license. CAL. CODE REGS. tit. 16,
§ 29(b)-(c). In general, as the Board’s regulations recognize, the year should run from the date
the notification form is filed, because that is the date that the practice privilege becomes
effective.

The Practice Privilege Handbook takes the position that when approval of the practice
privilege 1s delayed because the Board must consider a disqualifying condition, the delay counts
against the privilege holder’s one year. See Practice Privilege Handbook at 17 (“Your California
Practice Privilege term still expires one year from the date of submission of the Notification
Form and is not extended by a delay in your receiving practice rights.”) The Board should
clarify Section 29 of the regulations to make plain that the one year runs from the effective date
of the privilege even if the privilege is not effective upon the filing of the notification. For
example, 1f an accountant has one of the specified disqualifying conditions and must seek the
Board’s approval to obtain a practice privilege, the Board may take some time to consider and
process his request. During that time, the accountant cannot practice in California. The one-year
practice privilege therefore should begin when the accountant receives permission to practice.

Clarifying the regulation and specifying that, when Board approval is required, the one
year begins when the Board approves the application, would benefit both accountants and the
Board by reducing the need to submit and process duplicative filings. There is no need to
impose a shortened renewal deadline on accountants once Board approval is granted; holders of a
practice privilege, of course, remain obliged to notify the Board if any new disqualifying
condition arises or if any of the information in their applications change. Id. §§ 32(b), 33.

C. Renewal of Privilege Following Resolution of Disqualifying Conditions

A practice privilege expires after one year but may be renewed upon submission of a new
notification form. There is an ambiguity in the regulations concerning renewals of practice
privilege by applicants who previously were the subject of a disqualifying condition, but who
were granted a practice privilege by the Board.

For example, suppose that the Board grants a practice privilege to an accountant who was
convicted of a petty offense while in college, and who properly disclosed that conviction on his
notification form pursuant to Section 32(c)(1) of the regulations. When that accountant applies
for 2 new practice privilege, may he commence practice immediately upon notification, or must
he again await Board approval because of his past disqualifying condition?



BlaneHillelrand 1etter
February 2, 2006

Page 12 0f 12

Al appropriate answer can be found in line F of the “Disqualifying Conditions™ section
of the notification form. That line asks the applicant whether he has previdusly been notified by
the Board “that prior Board approval is required before practice under a new practice privilege
may commence.”

The Board should adopt a practice, whenever it approves an application for practice
privilege by an accountant with a disqualifying condition, of notifying the applicani whether he
must seek Board approval before applving again for a practice privilege. In the above example
of the past conviction for a petty offense, for mstance, 11 would be appropriate to inform the
applicant that he may apply in the future [or a practice privilege without Board approval—
unless, of course, a new disqualifying condition arises before that time,

This lelter is not inlended o be an all inclusive list of issues raised by lhe handbook, the
FAQs contained therein or the regulations as interpreted by the forgoing documents.

As | stated at the last board meeting, [ appreciate the efforts of the board and'its staff'to
address these very serious issugs. | look forward to continuing our discussions at the next board
meeting, In the medntime, if I can answer any questions please do not hesitate (o contact me.

Sincerely, .

! 'cha%d ‘Ro'bin». G’I]‘

ce; Carol Sigmani
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Memorandum

TO: Carol Sigmann, Executive Officer Date:  Feb. 9, 2006
California Board of Accountancy
Tel.: (916) 574 8243
FROM: George P. Ritter Fax:  (916) 574 8623
Staff Counsel, DCA

SUBJ: Response to Comments Made by Mr. Richard
Robinson Concerning § 5054 & the Board’s Jurisdiction

Mr. Richard Robinson has raised several objections to the application of Business and
Professions Code Section 5054 and the jurisdiction of the Board. You have asked me
to provide a response to the issues he has raised.

1. Section 5054

Section 5054 provides an exemption from licensure and practice privilege for CPAs
or public accountancy firms which prepare individual tax returns for natural persons
who are California residents. The exemption is applicable as long as the individual
CPAs or firms are not physically present in the State of California.

Mr. Robinson’s concern with Section 5054 centers on the situation where a CPA
who is not licensed in California works for a firm which is registered in this State.
He believes that if the CPA that prepared the tax return does not enter California, he
or she should qualify for this exemption.

B. & P. Code § 5054 (2005 Stats. Ch. 658) provides that:

[A]n individual or firm holding a valid and current license . . . to
practice public accountancy from another state may prepare tax returns
for natural persons who are California residents . . . without obtaining a
permit to practice public accountancy . . . or a practice privilege . . .
provided that the individual or firm does not physically enter California



“The” individual or firm which cannot enter California is also the same “individual or
firm” which is a candidate for an exemption under Section 5054. Thus, the ques‘aon
becomes: Is that same individual or firm physically present in California?

For an individual, the issue of physical presence is a’simple one. For firms, it is not.
Firms such as corporations or partnerships do not have an individual’s “physical
presence.” So their physical presence must be measured by the level of their budiness
activities. (International Shoe v. State of Washington, 326 1.S. 310, 316 (1945);
Corp. Code § 15700). When those activities are “suff1c1enﬂy substantial and [o;f al
continuous nature,” the corporation or partnership “is treated as if it had a “‘physmal
presence”’ in the [state].” (Serafini v. Superior Ct, 68 Cal. App. 4th 70, 79 - 80, 80
Cal. Rptr. 2d 159 (1998)).

The standard used to establish physical or economic presence is the same as that for
determining whether a firm is subject to the general jurisdiction of the courts of the
State. “The standard for establishing general jurisdiction . . . requires that the

" defendant’s contacts be of the sort that approximate physical presence.” (Bancroft &
Masters, Inc. v. Augusta National Inc., 223 F.3d 1082, 1086 (9th Cir. 2000)).
“[E]conomic presence Within the state [is] equated with physical presence for
Jjurisdictional purposes.’ " (Messerschmidt Developmemf Co., Inc. v. Crutcher
Resources Corp., 84 Cal App 3d 819 824, 149 Cal. Rptr. 35 (1978)). Thus, the
standard used By the courts to estabhsh economic or physical presence or general
jurisdiction is tHat the firm’s activities are “substantial . ..continuousand
systematic.” (Perkins v. Benguet Mining Co., 342 U.S. 437, 447 — 448 (1952);-Gates
Learjet Corp. v. Jensen, 743 F.2d 1325, 1331 (9th Cir. 1984)).!

Applying these principles, it would appear extremely unlikely that a registered firm
conducting the practice of accountancy in California could claim that it was not
physically present in this State. For example, when a partnership “engagels] in the
practice of accountancy” in California, it must be registered with the Board. (B. & P.
Code § 5072(a)). Registration requires that:

i . . - . . .
Physical presence should be contrasted with minimum contacts in a state related (o a cause of action brought against an

out-of-state defendant. This is known as specific s opposed 1o general jurisdiction. Under that doctrine, the defendant must
“purposefutly avails itsel{ of the privilege of conducting activities within the forum Stale, thus invoking the benefits and protections
of its laws.™  Hanson v.Denckla, 357 U.8. 235, 253 (1958). Accordingly, a licensed corporation or parinership could be
characterized as one that “purposefully avails ifself” of “the privilege of conducting [business] within the forum State™ and thus
subject to specific, but not necessarily general jurisdiction,



At least one general partner shall hold a valid permit to practice as a certified
public accountant, public accountant, or accountancy corporation, or shall be
an applicant for a certificate as a certified public accountant under Sections
5087 and 5088. (B. & P. Code § 5072(b)).

One can thus infer that if a partnership is registered, it is doing business in this State
on a continuous basis and acting through at least one general partner who is a
California licensed CPA.

Likewise, an accountancy corporation registered with the Board must do so pursuant
to the Moscone-Knox Professional Corporation Act.... (B. & P. Code § 5150).
Under that Act:

A professional accountancy corporation is one “that is engaged in rendering
professional services.” (See Corp. Code § 13401(b)).

For a limited liability partnership:

[A] partnership ... shall file with the Secretary of State a registration . . .
stating the following: (1) The name of the partnership. (2) The address of its
principal office. (3) The name and address of the agent for service of
process on the limited liability partnership in California. (4) A brief
statement of the business in which the partnership engages . . .. (Corp. Code
§ 16953).

Thus, any accountancy firm which is registered with the Board is probably doing
business in California on a “substantial . . . continuous and systematic” basis. If that
is the case, it would then be physically present in this State.

Accordingly, a CPA licensed in another state and employed by a firm registered in
California would not be able to qualify for an exemption under Section 5054 if he or
she prepared a tax return for one of his or her firm’s clients who is a California
resident. The reason is that the CPA is not acting in his or her individual capacity,
but as an agent of the firm. Even though he or she might be absent from California,
his or her registered firm is not. Because the firm, not the individual, is the entity
legally recognized as doing the tax preparation work, the requirements of 5054 would
not be met.

L



There are obvious exceptions. For example, if the CPA were “moonlighting” and
prepared a tax return for a California resident who is not a client of the firm, then the
presence of the firm is immaterial. The CPA is now acting in his or her individual
capacity rather than as the agent of the firm. As long as the CPA does not physically
enter the State, he or she should be able to qualify for the exemption under Section
5054.

Admittedly, the structure of Section 5054 creates some anomalous results as noted by
Mr. Robinson in his letter. The CPA who works for a non-registered firm can qualify
for the exemptioh, while his or her counterpart in the registered firm cannot.
Likewise, the CPA who prepares the return in his or her individual capacity can
qualify. But if the return is prepared under the name of the firm, the exemption will
no longer apply.

The Board has no discretion but to apply the law as it currently exists. Thus, these
issues should be addressed to the Legislature where possible amendments to Section

5054 could be considered.

2. Jurisdictional Issues

Questions were raised concerning the scope of the Board’s jurisdiction.as a State
regulatory agency. The limit of jurisdiction in California whether exercised through
its courts or its regulatory agencies is governed by the Due Process Clause of the
Fourteenth Amendment. (See Code Civ. P. § 410.10.) Under that Amendment, the
United States Supreme Court has created what is known as the minimum contacts
rule. (International Shoe v. State of Washington, 326 U.S. 310 (1945).) “The -
application of that rule will vary with the quality .and nature of the defendant’s
activity, but it is essential in each case that there be some act by which the defendant
purposefully avails itself of the privilege of conducting activities within the forum
State, thus invoking the benefits and protections of its laws.” (Hanson V.Denokgéz,
357 U.S. 235, 253 (1958).)

It is not necessary that a person physically enter the forum state. The Ninth Circuit
case of Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082 (9th Cir.

2000) illustrates a recent example of how the minimum contacts doctrine is applied.
Bancroft & Masters was a California corporation that sold computer products in the



Bay Area. It had a registered internet name of “masters.com.” Registration was done
through a third party in Virginia known as NSI. In 1997, the Augusta National Golf
Club sent a letter to NSI in Virginia challenging Bancroft & Masters’ use of
“masters.com.” Bancroft & Masters then sued Augusta National in the Federal
District Court of Northern California. The Ninth Circuit determined that even though
the letter had been sent to Virginia instead of California, there were sufficient
contacts to establish jurisdiction. The sending of this letter subjected Augusta
National to jurisdiction under what has been termed the “express aiming” doctrine.

Express aiming is . . . . satisfied when the defendant is alleged to have
engaged in wrongful conduct targeted at a plaintiff whom the defendant
knows to be a resident of the forum state. (223 F.3d at 1087).

Even though Augusta National had no direct contact with California, its “‘intentional
... actions were expressly aimed’” at that State. (223 F.3d at 1087). Thus, Bancroft
& Masters v. Augusta National Golf Club stands for the proposition that contact with
a forum state, even if on an indirect basis, may be sufficient to establish jurisdiction
over a person if he or she purposefully aimed or intended that his conduct have an
impact on that state.

Courts have also developed more specific jurisdictional principles for those who
render professional services across state lines. For example, in Clark v. Noyes, 871
S.W. 2d 508 (Tex. App. 1994), Clark, a resident of Texas, traveled to Cincinnati,
Ohio to consult with Dr. Noyes about his injured knee. Dr. Noyes performed surgery
in Cincinnati. Clark later filed a medical malpractice action in Texas. The trial court
dismissed the case for lack of jurisdiction. The Texas Court of Appeals affirmed.

In holding that there were insufficient minimum contacts with the State of Texas, the
Court went through a very thorough discussion of controlling case law including the
seminal Ninth Circuit case of Wright v. Yackley, 459 F.2d 287 (9th Cir. 1972). Tt
noted that:

Wright, an Idaho resident, brought suit against a doctor, a South Dakota
resident, in federal district court in Idaho for injuries allegedly received from
medication prescribed by the doctor. The doctor prescribed the medication in
South Dakota while Write was a resident of South Dakota. Wright
subsequently moved to Idaho, where she continued to have the prescription



filled. The doctor’s contact with Idaho involved his sending copies of the,
original prescription to Wright so that the Idaho pharmacist would continue to
prescribe the medication. . ... ;

. In [affirming dismissal of the case for want of jurisdiction, the Ninth
Circuit] noted that all of the acts of which Wright complained occurred irf
South Dakota. [Citation.] By mailing copies of the existing prescription to
Idaho, the doctor did not diagnose or treat Wright. [Citation.] The Ninth.
Circuit stated that in cases involving personal services, the focus should be
on where the services were rendered. [Citation.] The very nature of medical
services is'such that their consequences would be felt where the patient went.
(871 S.W. 2d at 514 [Emphasis added] [Citations omitted]).”

In Wright the Ninth Circuit noted that it would have been inclined to find jurisdiction
if the doctor “could be said to have treated the patient by mail or have provided a new
prescription or diagnosis in such fashion. In that event, the forum state’s interest.in
deterring interstate medical practice would surely be great.” (459 F.2d at 289 n. 4).

(emphasis added).

This language from Wright was relied upon by the Tenth Circuit in Kennedy v.
Freeman, 919 F.2d 126 (10th Cir. 1990). There, a Texas physician had allegedly
misdiagnosed a mole on the thigh of an Oklahoma resident. The Tenth -Circuit, in
finding ;personal jurisdiction in Oklahoma discussed the physicians contacts in
Okldhoma. Those contacts included the Texas doctor having willingly accepted for
analysis in Texas a mole removed by the Oklahoma physician from his Oklahoma
patient, the Texas doctor having signed the diagnosis and provided it to the Oklahoma
patient through the mail and the Texas doctor having b1lled the Oklahoma patient for
the services. S .

It is clear from the case law that a patient can not simply travel to obtain medi;’;’atlg
treatment in another state and expect to be able to sue the physician in the patient’s

1n this respect, the Ninth Circuit also observed in Wright v. Yackley that:

The contact between the doctor and the forum slate was based on the appellant’s seeking treatment from the doclor while
in the doclor's home state. The nature of the average docior’s localized practice showed no systematic and continuous
efffort to provide services which were (g be felt in foreign states. The residence of the patient was irrelevant and
incidental to the treafment provided By the doctor in his home state. The doctor did not purposefully avail himself of
the privilege of conducting activities in the forum state. (459 F.2d at 290 — 91 |Emphasis added].)

6



home state. However, if the physician provides further services such as follow-up
consultations or prescriptions over the phone, through the mail or using the internet
directed to the patient in the patients home state, then the home state can establish
personal jurisdiction over the physician. Furthermore the same type of analysis is
applied to evaluate jurisdiction over other professionals including accountants and
auditors.

For example, in Faleck v. Margolies, Ltd.v. Patrusky, Mintz & Smell (SD.N.Y. 1990)
U.S.Dist. LEXIS 14624, the Court found that a Canadian chartered accountant who
went to New York twice annually to inspect, but not supervise, the inventory of a
subsidiary of a Canadian company performed by a New York CPA firm, had
purposefully availed himself of the benefits and protections of New York law and
was thus subject to jurisdiction. What the Court found to be significant was the fact
that the accountant was paid by the parent Canadian company and was performing
professional services on behalf of that company in the forum State of New York.

In conclusion, the Board can regulate any acts which are the practice of public
accountancy whether they are undertaken by an out-of-state licensee who physically
enters the state or who enters the state through mail, telephone, the internet or other
means. The only limitation is that the out of state licensee must take some action to
direct his or her activities into the state such that it can be said the accountant has
purposefully availed himself or herself with the benefits of doing business in
California. '
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Legislation/Regulations Coordinator

Significant Issues Related to Temporary Practice and/or the Implementation of
Practice Privilege

Attached for your consideration is the February 6, 2006, letter from Bruce C. Allen,
Director, Government Relations, for the California Society of Certified Public
Accountants (CalCPA).

Attachment
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February 6. 2006

Ronald Blanc, Esq.. President
California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815

Dear President Blanc and Members:

The rationale provided for development of California’s practice privilege statute was to
accommodate the need for expedited movement of pariners to comply with Sarbanes-Oxiey’s
requirements for audil partner rotation and to respond to a Government Accountability Office
study that found the need to comply with different licensing requirements in different states makes
it more difficult for smaller firms to compete with the very largest firms. The Board’s UAA Task
Force and later the Practice Privilege Task Force attempted to “see if an approach to cross-border
practice can be developed that is consistent with the Board's consumer protection mission.” Page
2 of the UAA Task Force’s December 17, 2003 minutes. The goals were ease of enry and
consumer protection.

CalCPA participated in the deliberations on practice privilege and supported the legislation in the
hope that through the regulatory process reasonable accommodations could be made to protect the
public interest while facilitating the cross-border accounting practices. However, we now believe
that implementation issues, misunderstandings and the impact of unintended consequences require
immediate action to rectify what has become an untenable situation for California taxpayers, the
entire CPA profession and its foreign counterparts. To this end we ask your support of AB 1868&.

[t should be remembered that the goals were ease of practice across stale lines and increased
consumer protection. hut California’s attempted implementation of practice privilege has in fact
made practice across state {ines more difficuly, I services are provided by the firm {and most
engagemenls gre with a firm). the CBA Is requiring the firm to register as a {irm with the
California Board of Accountancy. Firm registration requires that at {east one partner be {ully
licensed in California. Further, if the [irm is a corporation or an LLP. the firm must also register
with the Secretary of State. The entire process is costly and time consuming.

In the attempt Lo sreamiine the proucess. accommodate ease of entry, and increase consumer
proteclion. we have come full circle. Now in addition to requiring full licensure and registration
for the provision of audil services which was the previous Board policy. the CBA is imposing full
licensure and registration for all services.

Full disclosure demands that you be aware of the cost that is being imposed on California
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taxpayers who choose 10 use the services of an out-of-state CPA firm praclicing as a professional
corporation or a limited liability partnership.

Registration with Secretary of State- $100 minimum 5 days

Registration with the Franchise Tax Board $800 (minimum) (unknown
Processing time)

California Ethics Exam $125 for instant grading

Filing application for CA CPA license $395(unknown processing time)

Firm Registration $350 (unknown processing time)

Practice privilege {or any other CPAs in firm $100 each

Providing service to California clients
Minimum total cost $1.810

Taxpayers using CPA partnerships will experience.a minimum increase of $870.00 due to the
licensing/registration fees.

Until the entire application process is completed, a {irm may nol provide any services o a
California client. Business tax returns are due March 15. It is unlikely that a lirm could comply
with the [irm registration requirements even if it wanied to, given the time that it takes the
California Board of Accountancy to process applications. Registration is required whether or not
the CPA actually enters California. This is unacceptable as a matter of public policy especially
since there was no evidence thal consumer protection was lacking prior o the creation of the
practice privilege,

-CPAs providing tax services to California taxpayers are dlready regulated by the Internal Revenue

Service, the Franchise Tax Board and the licensing board of accountancy in their home state.
Insertion of the California Board of Accountancy in this scheme becomes over regulation. This
issue has been raised in the past and the CBA and the California State Legislature chose 1o exempt
out-of- state CPAs providing tax services to individuals, and Business and Professions Section
5040 was enacted. There is little difference between preparing a business tax return and a
personal tax return. Allowing the preparation of personal returns without registration while at the
same time requiring registration for business tax returns demonstrates a flawed approach.

A September 27, 2004 memo from Aronna Granick (now Wong) indicated that there were three
circumstances as approved by the Practice Privilege Task Force and the CBA when an out-of-state
CPA would need to seek a California license rather than a practice privilege in order (o practice in
California:

1) Theindividual wants.to establish his or her principal place of business in Califarnia
[Business and Professions Code Section 5096(a)]

2) The individual wants to provide services from an office in this stale and is not an
employee of a Califernia registered firm [Business and Professions Code Section 5096(e)
(3).]

3) The individual is the subject of a pending investigation in which the outcome is not likely
to be known for some time. This reflects the action of the Practice Privilege Task Force
at its meeting of September 9, 2004, based on a recommendation of Gregory Newington,
Enforcement Division Chief,

Perhaps it is unintentional, but now anytime a CPA from a non-registered {irm provides services
to anyone even remdtely connecled to California, full licensure of at least one partner and firm
registration is required.
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The complexity. breadth of reach, inadvertent interference in existing long term client
relationships, interference with intersiate commerce and artificial impediment o foreign
invesiment are not worth whatever incremental improvement, if any, is achieved in consumer
protection.

There is also wremendous confusion with the application of the new law. During previous
deiiberations and discussions a question was asked about the requirement of a practice privilege
permit for litigation support services and expert witness testimony. See September 9, 2004
Enforcement Program Oversight Commitiee minules on page 148, where it was reported that
expert wilness testimony wag not considered the practice of public accountancy. However, on
Thursday, January 12, 2006, we were informed by CBA stafl that litigation support services are
indeed considered within the definition of the practice of public accountancy and a practice
privilege would be required,

This is an untenable situation for California taxpayers. especially those with multi-state
operations. If other states enacted similar provisions, the business owner could be required to
retain muliiple CPAs 1o {ile state tax returns. We agreed that the previous Board policy that
required persons and firms providing attest services for California based clignts obtain full
California licensure needed to be appropriately disclosed and adopted by statute or regulation. We
aiso agreed that a method other than full licensure should be considered {or ease of practice. The
result even for CPAs providing attest services in California has not eased interstate or international
commerce and needs to be immediately corrected.

CPAs across the nalion are striving valiantly to comply with the requirements, statutes and
interpretations of 54 jurisdictions that do not even agree on what constitutes the practice of public
accountancy or what constitutes "Holding Out,” We are receiving inquiries from CPAs and
organizations throughout the nation raising the issues of constitutionality and impediment to
interstate commerce. Additionally, California CPAs are expressing grave concerns as to possible
retaliatory action by state boards of accountancy in response 1o the burdensome California
requirements.

California needs to rethink its current approach and act immediately to clean up this confusion.
We want to work with the CBA to maintain public protection. bul not bar legitimate services

being provided 1o California taxpayers and businesses which operate on an interstale delS and
need the professional services of certified public accountants.

It is our hope that the agenda for the February 22" and 23" meetings will aliow for thorough
consideration of all issues related to California’s implementation of Section 23. It is our hope that
a quick resolution of these 1ssues can be achieved and we can mutually support AB 1868 to
provide immediate reiief to California taxpayers and the profession.

Besl regards,

a2, A

BRUCE C. ALLEN. Director
Government Relations

ce: CalCPA Government Relations Committee
Caro) Sigmann. Exceutive Officer
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State of California
Department of Consumer Affairs

California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832

Memorandum

To

From

Subject :

CPC Agenda ltem [ILAB.C.
February 22, 2006

CPC Members

Board Members
Date: February, 21, 2006
Telephone :  (916) 561-1788
Facsimile : (916) 263-3674

7 , E-mail: awong@cba.ca.gov
Aronna Wong W
Legislation/Regulations Coordinator

Comment Letter From the AICPA

Attached for your consideration is a February 15, 2008, letter to Ronald Blanc from
Leslie Murphy, CPA, Chairman, AICPA Board of Directors and Barry C. Melancon,
CPA, President & CEQO, AICPA, communicating their concern regarding the
implementation of the Practice Privilege Program (Attachment 1). Also attached for
reference are Sections 7 and 23 excerpted from the Uniform Accountancy Act,
(UAA), 4" edition, December 2005 (Attachment 2). The AICPA letter notes that the
new Practice Privilege requirements, coupled with other provisions within California
law, are creating unintended difficulties for the mobility of out-of state CPAs and
their firms.

The AICPA letter suggests that departure from UAA Section 23 may be the cause of
the difficulty with the Practice Privilege Program, and recommends that the Board
give further consideration to the UAA. Board members may recall that the Practice
Privilege statutes and regulations were developed by the UAA Task Force (later re-
named the Practice Privilege Task Force) as a way of implementing Section 23 of
the UAA in California. A CalCPA representative was part of the Task Force and
other representatives of the profession participated actively at all Task Force
meetings.

In many respects, the Practice Privilege Program the Task Force developed is
consistent with Section 23 of the UAA. It allows CPAs from substantially equivalent
states to practice in California upon giving notification to the Board. It permits quick,
easy on-line notification. In addition, the program expands cross-border practice
beyond the limits in the UAA by permitting practice by out-of-state CPAs from states
that are not substantially equivalent provided the CPA has practiced public
accountancy for four of the last ten years.

The Practice Privilege Program diverges from the UAA in that — consistent with the
Board's consumer protection mission — it requires individual notification for practice
privilege and contains much more detailed, specific provisions for the suspension or
discipline of the practice privilege. These more detailed provisions were deemed
necessary to protect consumers because it was unclear how the relevant provisions
of the UAA (subsection (a)(3)(c) and subsection (b) of Section 23) would operate in



CPC Members
February 21, 2006
Page 2

a real-world regulatory environment. Specific to Section 23(b) some states have
laws that preclude boards from taking discipline for acts occurring outside the
states’ physical boundaries. This Board’s Practice Privilege Program also diverges
from the UAA in that it provides for a fee so that California CPAs do not need to
fund any program costs. However, these divergences are not the source of the
current difficulty which relates more to problems associated with firm registration
than to cross-border practice by individuals.

The current edition of the UAA speaks to cross-border practice by firms in Section

7(j) which authorizes a non-registered firm to provide services through individuals
who meet the requirements of Section 23. Section 7(j) provides for jurisdiction over
firms in a manner similar to the way Section 23 provides for jurisdiction over "
individuals (see Attachment 2). The Board provided comments on this and other
provisions in response to the August 1, 2005, UAA Exposure Draft. A copy of the
Board's comment letter is provided as Attachment 3. As options for addressmg
current difficulties are evaluated the CPC and the Board may want to glve Seot:on
7-further consideration. -

Attachments




February 15, 2008

Ronald Blanc, Esq., President
California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 85815-3832

Dear President Blanc and Members:

On behalf of the more than 340,000 members of the American institute of CRPAs (AICPA) we
would like to take this opportunity {o express our concerns to the California Board of Accountancy
on the new Practice Privilege regulations and related registration requirements for out-of-state
CPAs effective January 1, 2006.

We recognize that the California Board of Accountancy's intent in developing the Practice
Privilege requirement was two-fold; the goals were {o enhance consumer protection of
Californians while allowing for greater mobility for out-of-state CPAs who provide services in
California. The AICPA wholly supports both of these objectives, however, the volume of calls we
have received from our members throughout the country expressing concern about the burden
created by the new requirement and informing us of issues they have encountered that are
complicating their efforts to comply have led us to question the effectiveness of the California
approach to mobility.

As we examine the Practice Privilege requirement from a national perspective, we are particularly
concerned that this approach is a significant departure from the regulatory framework developed
jointly by the AICPA with National Association of State Boards of Accountancy (NASBA) to aliow
CPAs to practice across jurisdictions more easily. Section 23 of The Uniform Accountancy Act
(UAA) defines the concept of substantial equivalency, which eliminates the requirement for
individual CPAs who practice across state lines to obtain an additional reciprocal or temporary
license if they hold a valid license from another substantially equivalent state. California’s Practice
Privilege requirement deviates from the intent of substantial equivalency by requiring licensees
from substantially equivalent states to obtain a Practice Privilege Permit from California. While
other states are working to eliminate barriers for CPAs in their states by adopting the UAA
concept of substantial equivalency, California’s approach is contradicting this concept by putting a
new and additional barrier in place.

The implementation of California’s new requirement coupled with other provisions within the
California law are creating new and unintended difficulties for mobility for out-of-state CPAs and
their firms by subjecting them to requirements that they would not otherwise encounter. For
exampie, firms that provide services are required to register with the California Board of
Accountancy, and if a firm is a corporation or an LLP, the firm must also register with the
Secretary of State and Franchise Tax Board. Firm registration also triggers the requirement that
at least one partner be fully licensed in California. We believe that in many instances, especially
where business tax preparation is involved, this is 2 burdensome and unnecessary requirement.

The AICPA will send a representative to the meetings of the Committee on Professional Conduct
and the California Board of Accountancy on February 22-23, 2008 and will be available to discuss
the national impact of the Practice Privilege requirement and any questions the Board may have
about the impact on oui-of-state licensees. We appreciate your consideration of our concerns and
urge you to consider implementing regulations that more closely mirror the UAA concept of
substantial equivalency.

Ameacan insliuie of Certifies Public Accouniants
1455 Pennsyivanie Avenus. NW, Wasminglon, DC 200042081 » (202 737-8B00 = 1o, {202) 8384552 » wwhe 8iCpa.org
150 Certified




Sincerely,

Aol ey

Leslie Murphy, CPA
Chairman, AICPA Board of Directors

CC:

State CPA Societies ]
David Costello, President, NASBA
‘Diane Rublin, Chair, NASBA

Barry C. Melancon, CPA
President & CEQ, AICPA
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Attachment 2

SECTION 7
FIRM PERMITS TO PRACTICE, ATTEST AND COMPILATION COMPETENCY
AND PEER REVIEW

(a) The Board shall grant or renew permits to practice as a CPA firm to entities that
make application and demonstrate their qualifications therefor in accordance with
the following subsections of this Section or to CPA firms originally licensed in
another state that establish an office in this state. A firm must hold a permit issued
under this Section in order to provide attest services as defined or to use the title
“CPAs” or “CPA firm”. ’

COMMENT: This Uniform Act departs from the pattern of some accountancy laws now in
effect in eliminating any separate requirement for the registration of firms and of offices. The
information-gathering and other functions accomplished by such registration should be equally
easily accomplished as part of the process of issuing firm permits under this section. The
difference is, again, one of form more than of substance but one that should be kept in mind 1
consideration is given to fitting the permit provisions of this Uniform Act into an existing law.

As pointed out in the comment following section 3(g), above, because a firm is defined to
include a sole proprietorship, the permits contemplated by this section would be required of sole
practitioners as well as larger practice entities. To avoid unnecessary duplication of paperwork, a
Board could, if it deemed appropriate, offer a joint application form for certificates and sole
practitioner firm permits.

This provision also makes it clear that unlicensed firms may not provide attest services as
defined, or call themselves CPA firms. Certified Public Accountants are not required to offer
services to the public, other than attest services, through a CPA firm. CPAs may offer non-attest
services through any type of entity they choose and there are no requirements in terms of a
certain percentage of CPA ownership for these types of entities as long as they do not call
themselves a “CPA firm” or use the term “CPA” in association with the entity’s name. These
nor+CPA firms are not required to be licensed by the State Board.

(b) Permits shall be initially issued and renewed for periods of not more than three
years but in any event expiring on [specified date] following issuance or renewal.
Applications for permits shall be made in such form, and in the case of applications
for renewal, between such dates as the Board may by rule specify, and the Board
shall grant or deny any such application no later than days after the
application is filed in proper form. In any case where the applicant seeks the
opportunity to show that issuance or renewal of a permit was mistakenly denied or
where the Board is not able to determine whether it should be granted or denied, the
Board may issue to the applicant a provisional permit, which shall expire ninety
days after its issuance or when the Board determines whether or not to issue or
renew the permit for which application was made, whichever shall first occur.

COMMENT: See the comment following section 6(b) regarding the renewal period.

1205
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I (o) An applicant for initial issuance or renewal of a permit to practice under this |
2 Section shall be required to show that: «
3 »
4 (1) Notwithstanding any other provision of law, a simple majority of the
5 ownership of the firm, in terms of financial interests and voting rights of all >
6 partners, officers, shareholders, members or managers, belongs to holders of a
7 certificate who are licensed in some state, and such partners, officers,:
8 shareholders, members or managers, whose principal place of business is in
9 this state, and who perform professional services in this state hold a valid «
10 certificate issued under Section 6 of this Act or the corresponding provision of
11 prior law or are public accountants registered under Section 8 of this Act. :
12 Although firms may include norn-licensee owners the firm and its ownership
13 must comply with rules promulgated by the Board. For firms of public:
14 accountants, at least a simple majority of the ownership of the firm, in terms of .;
15 financial interests and voting rights, must belong to holders of registrations
16 under Section 8 of this Act.
17
18 COMMENT: The limitation of the requirement of certificates to partners, officers, shareholders,
19  members and managers who have their principal place of business in the state is intended to
20  allow some latitude for occasional visits -and limited assignments within the state of firm
21  personnel who are based elsewhere. In addition, the requirement allows for nomlicensee
22 ownership of licensed firms. T
23 x
24 (2) Any CPA or PA firm as defined in this Act may include non-licensee owners : -
25 provided that: e
26 '
27 (A) The firm designates a licensee of this state, who is responsible for ‘the
28 . proper registration of the firm and identifies that individual to the Board.
29
30 (B) All nonrlicensee owners are active individual participants in the CPA or
31 PA firm or affiliated entities.
32
33 (C) The firm complies with such other requirements as the board may impose ;
34 by rule. "
35 ,
36 _ (3) Any individual licensee who is responsible for supervising attest or compilation .
37 services and signs -or authorizes someone to sign the accountant’s report on the .
38 financial statements on behalf of the firm, shall meet the competency
39 requirements set out in the professional standards for such services.
40 o
4] (4) Any individual licensee who signs or authorizes someone to sign the {$
42 accountants’ report on the financial statements on behalf of the firm shall meet -,
43 the competency requirement of the prior subsection. o1
44 L.

45  COMMENT: Because of the greater sensitivity of attest and compilation services, protessional -
46  standards should set out an appropriate competency requirement for those who supervise them
47  and sign attest or compilation reports.

1205
UAA-7-2
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(d)

(e)

®

(g

(h)

12705

An applicant for initial issuance or renewal of a permit to practice under this
Section shall be required to register each office of the firm within this State with the
Board and to show that all attest and compilation services as defined herein
rendered in this state are under the charge of a person holding a valid certificate
issued under Section 6 of this Act or the corresponding provision of prior law or
some other state.

The Board shall charge a fee for each application for initial issuance or renewal of a
permit under this Section in an amount prescribed by the Board by rule.

An applicant for initial issuance or renewal of permits under this Section shall in
their application list all states in which they have applied for or hold permits as
CPA firms and list any past denial, revocation or suspension of a permit by any
other state, and each holder of or applicant for a permit under this Section shall
notify the Board in writing, within 30 days after its occurrence, of any change in the
identities of partners, officers, shareholders, members or managers whose principal
place of business is in this State, any change in the number or location of offices
within this State, any change in the identity of the persons in charge of such offices,
and any issuance, denial, revocation, or suspension of a permit by any other state.

Firms which fall out of compliance with the provisions of the section due to changes
in firm ownership or personnel, after receiving or renewing a permit, shall take
corrective action to bring the firm back into compliance as quickly as possible. The
State Board may grant a reasonable period of time for a firm to take such corrective
action. Failure to bring the firm back into compliance within a reasonable period as
defined by the Board will result in the suspension or revocation of the firm pe rmit.

The Board shall by rule require as a condition to renewal of permits under this
Section, that applicants undergo, no more frequently than once every three years,
peer reviews conducted in such manner as the Board shall specify, and such review
shall include a verification that individuals in the firm who are responsible for
supervising attest and compilation services and sign or authorize someone to sign
the accountant’s report on the financial statements on behalf of the firm meet the
competency requirements set out in the professional standards for such services,
provided that any such rule -

(1) shall be promulgated reasonably in advance of the time when it first becomes
effective;

(2) shall include reasonable provision for compliance by an applicant showing that
it has, within the preceding three years, undergone a peer review that is a
satisfactory equivalent to peer review generally required pursuant to this
subsection (h);

(3) shall require, with respect to any organization administering peer review

programs contemplated by paragraph (2), that it be subject to evaluations by
the Board or its designee, to periodically assess the effectiveness of the peer

UAA-7-3
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review program under its charge, and

(4) *may require that organizations administering peer review programs provide *
to the Board information as the Board designates by rule; and ]

(5) ‘*shall require with respect to peer reviews contemplated by paragraph (2) that-
licensees timely remit such peer review documents as specified by Board Rule”
or upon Board request and that such documents be maintained by the Board -
in a manner consistent with Section 4(j) of this Act. Y

i
* Due to its 1988 commitment to its members, the AICPA cannot support thls
provision at this time.

COMMENT: The AICPA and NASBA both agree that periodic peer reviews are an 1mportant >
means of maintaining the general quality of professional practice. :

In the interests of providing flexibility where appropriate or desirable, this provision would give’
the Board latitude when to require reviews. Paragraph (2) is intended to recognize that there are
other valid reasons besides state regulation for which firms may undergo peer reviews (for
example, as a condition to membership in the AICPA). It is also intended to avoid unnecessary -
duplication of such reviews, by providing for the acceptance of peer reviews performed by other |
groups or organizations whose werk could be relied on by the Board. If a peer review:
requirement is established by the Board, paragraph (3) requires that the Board assure that there is:

.an evaluation of the administration of the peer review program(s) which is accepted by the

Board, which is performed either by the Board or its designee. Paragraph (4) would require the = .

-administering entities of peer review programs to provide the Board infermation, as required by SN

rule. Paragraph (5) requires that licensees remit peer review documents to the Board, as-
spemﬁed by rule, and that these documents would be maintained subject to the conﬁdentlahty
provision in Section 4(j) of the Act.

Paragraphs (4) and (5) primarily address the ability of the Board to have direct access to peer
review results. Previous editions of the UAA contained language that could have been
interpreted to either not permit or to limit state boards’ access to results of the peer review

process. Language that restricted the Board’s ability to access the results of peer review was

consistent with the AICPA’s commitment to its membership to maintain the confidentiality of
peer review materials that were generated through the AICPA peer review program. However, -
in response to regulatory concerns it was determined that new language was needed to provide ™
for greater transparency. At its spring 2004 meeting, AICPA’s governing Council approved a: -
resolution in support of increased transparency in the peer review process. However, as a result.-
of the AICPA’s 1988 commitment to its membership to maintain the confidentiality of peer ..
review results, the AICPA’s Council will not act on its resolution without a vote of the AICPA’s :;
membership. The AICPA will not pursue a vote .of its membership until the membership has - :
fully considered the issues surrounding this matter. Until that time, a solution for the UAA was ¢ 1.
crafted that recognized the authority of state boards of accountancy to take action and at the same ; ;.
time allowed the Institute to keep its commitment to the AICPA membership on confidentiality -,
of peer review materials. For that reason, paragraphs (4) and (5) are marked with an asterisk (¥) .
that states “Due to its 1988 commitment to its members, the AICPA cannot support this 1

12/05
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provision at this time.”

The term “peer review” is defined in section 3(n).

()(1) Any CPA firm with a permit in this state may perform services through its

individuals licensed in another state whose principal places of business are not in
this state and who meet the requirements in Section 23 of this Act. However, the
CPA firm:

(A) Shall provide name(s) of such individuals te the Board of Accountancy upon
request

(B) Shall, by utilizing the privileges granted under this provision, consent on its
own behalf and for the individual licensees to:

(i) cooperate in any Board investigation regarding any of the individual
licensees of the CPA firm even if the individual is no longer an owner or
employed by the CPA firm;

(ii) accept service of process from the Board on its own behalf and for the
licensees;

(iif) be subject to the administrative jurisdiction of the state board regarding
enforcement matters arising out of or pertaining to the use of the practice
privileges provided under this subsection; and

(iv) comply with the state’s accountancy laws and rules while using practice
privileges under this subsection.

(2) An individual licensee whose CPA firm has complied with the preceding subsection

)

12705

shall not be required to file the notice required under Section 23 of this Act only as
long as said individual licensee remains an employee or owner of the CPA firm.

A CPA firm with a permit in another state which does not have an office in this state
may provide professional services in this state through individuals that meet the
requirements set out in Section 23 and such individuals shall be exempt from the
notice requirement set out in Section 23 if the CPA firm:

(1) has filed a master notice, which shall be renewed not more frequently than
annually, to all participating substantially equivalent jurisdictions, including this
Board, by giving notice to the NASBA Qualifications Appraisal Board (or other
comparable service designated by the Board); provided the information as
maintained by NASBA (or such other comparable service) is accessible to this
Board and includes the address of the firm and the name of the individual
licensee responsible for filing the master notice.

(2) maintains a system of records reasonably designed to record for each calendar

UAA-7-5
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year the name, certificate number, state of licensure and principal place of
business of each individual licensee who has used practice privileges in this state
pursuant to Section 23 of this Act.

(3) has affirmed in its master notice that it consents in its own behalf and for the

individual licensees to the requirements set forth in Section 7(i)(1)(B).

COMMENT: Sections 7(i) and 7(j) enhance substartial equivalency by adding new options for
firms and for their substantially equivalent personnel. The procedure available under these
Sections, makes substantial equivalency available on a “firm-wide” basis. However, Section 23
is still available should the firm prefer that its personnel file individual notices under that section.
The provisions also preserve the enforcement provisions found in Section 23, which are designed
to protect the public. o

t
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Under Section 7(i), a firm that has a permit in a state may offer services through substantially k

equivalent CPA personnel who are licensed in other states. These individuals may exercise

. practice privileges in the state on behalf of a CPA firm, without individually notifying the board.

In addition, the CPA firm holding a permit in the state is not required to file a notice for the
individual CPAs; it need only provide information to the board of accountancy upon request.

However, the firm would be required to keep track of these individuals and submit their names to v
the board upon request. The firm must also cooperate in board investigations of the individuals, -

accept process of service for the licensees, and consent on behalf of the individual to be under
the state’s administrative jurisdiction and to comply with the state’s laws and rules.

Under Section 7(j), a CPA firm that does not have .a permit in the state may file a master notice
with NASBA’s Qualification Appraisal Board or another comparable service designated by the
board of accountancy. If the .CPA firm complies with the requirements of Section 7(j), the CPA
firm’s substantially equivalent CPAs are exempt from the state-by-state notification requirement
set out in Section 23.

12/05
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SECTION 23
SUBSTANTIAL EQUIVALENCY

(a)(1) An individual whose principal place of business is not in this state having a valid
certificate or license as a Certified Public Accountant from any state which the
NASBA National Qualification Appraisal Service has verified to be in substantial
equivalence with the CPA licensure requirements of the AICPA/NASBA Uniform
Accountancy Act shall be presumed to have qualifications substantially equivalent
to this state’s requirements and shall have all the privileges of certificate holders
and licensees of this state without the need to obtain a certificate or permit under
Sections 6 or 7. However, such individuals shall notify the Board of their intent to
enter the state under this provision.

(2) An individual whose principal place of business is not in this state having a valid
certificate or license as a Certified Public Accountant from any state which the
NASBA National Qualification Appraisal Service has not verified to be in
substantial equivalence with the CPA licensure requirements of the AICPA/NASBA
Uniform Accountancy Act shall be presumed to have qualifications substantially
equivalent to this state’s requirements and shall have all the privileges of certificate
holders and licensees of this state without the need to obtain a certificate or permit
under Sections 6 or 7 if such individual obtains from the NASBA National
Qualification Appraisal Service verification that such individual’'s CPA
qualifications are substantially equivalent to the CPA licensure requirements of the
AICPA/NASBA Uniform Accountancy Act. However, such individuals shall notify
the Board of their intent to enter the state under this provision. Any individual who
passed the Uniform CPA Examination and holds a valid license issued by any other
state prior to January 1, 2012 may be exempt from the education requirement in
Section 5(c)(2) for purposes of this Section 23 (a)(2).

(3) Any licensee of another state exercising the privilege afforded under this section
hereby consents, as a condition of the grant of this privilege:

(a) to the personal and subject matter jurisdiction and disciplinary authority of
the Board,

(b) to comply with this Act and the Board’s rules; and,

(c) to the appointment of the State Board which issued their license as their agent
upon whom process may be served in any action or proceeding by this Board
against the licensee.

COMMENT: Subsection 23(a)(3) is intended to allow state boards to discipline licensees from
other states that practice in their state. Under Section 23(a), State Boards could utilize the
NASBA National Qualification Appraisal Service for determining whether another state’s
certification criteria are “substantially equivalent” to the national standard outlined in the
AICPA/NASBA Uniform Accountancy Act. If a state is determined to be “substantially
equivalent,” then individuals from that state would have ease of practice rights in other states.

12/05
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Individuals who personally meet the substantial equivalency standard may also apply to the
National Qualification Appraisal Service if the state in which they are licensed is not
substantially equivalent to the UAA.

Individual CPAs who practice across state lines or who service clients in another state via
electronic technology, would not be required to obtain a reciprocal certificate or license if their
state of original certification is deemed substantially equivalent, or if they are individually
deemed substantially equivalent. Under Section 23, the CPA merely must notify the Board of
the state in which the service is being performed. However, licensure is required in the state
where the CPA 'has their principal place of business. If a CPA relocates to another state and
establishes their principal place of business in that state then they would be requlred to obtam a
certificate in that state. See Section 6((:)(2) Likewise, if a firm opens an .office in a state they
would be required to obtain a license in that state. See also Sections 7(i) and 7(j) which allow
the use of substantial equivalency on a firm wide basis. ‘

As it relates to the notification requirement, states should consider the need for such a
requirement since the nature of an enforcement complaint would in any event require the
identification of the CPA, and a CPA practicing on the basis of substantial equivalency will be
subject to enforcement action in any state under Section 23 (a)(3) regardless of a notification
requirement.

Implementation of the “substantial equivalency” standard and creation of the National

‘Qualification Appraisal Service will make a significant improvement in the current regulatory

system and assist in accomplishing the goal of portability of the CPA title and mobility of CPAs
across state lines,

In order to be deemed substantially equivalent under Section 23(2)(1), a state must adopt the
150-hour education requirement established in Section 5(c)(2). A few states have not yet
implemented the education provision. In order to allow a reasonable transition period, Section
23(a)(2) provides that an individual who has passed the Uniform CPA examination and holds an
active license from a state that is not yet substantially equivalent may be individually exempt
from the 150-hour education requirement and may be allowed to use practice privileges in this
state if the individual was licensed prior to January 1, 2012,

(b) A licensee of this state offering or rendering services or using their CPA ftitle in
another state shall be subject to disciplinary action in this state for an act committed
in another state for which the licensee would be subject to discipline for an act
committed in the other state. Notwithstanding Section 11(a), the Board shall be
required to investigate any complaint made by the board of accountancy of another
state,

COMMENT: This section ensures that the Board of the state of the licensee’s principal place of
business, which has power to revoke a license, will have the authority to discipline its licensees if
they violate the law when performing services in other states and to ensure that the state board of
accountancy will be required to give consideration to complaints made by the boards of
accountancy of other jurisdictions.
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September 20, 2005

AICPA — UAA Committee , NASEBA — UAA Committee
Allen G. Katz, CPA, Chair Samuel K. Cotirell, CPA, Chair
1455 Pennsylvania Avenue, NW 645 Fifth Avenue, Suite 901
Washington, DC 20004-1081 New York, NY 10022

Dear Chairmen Katz and Cottrell:

The California Board of Accountancy (Board) appreciates the opportunity to comment on
the August 1, 2005, UAA exposure draft. The Board applauds the efforts of the AICPA and
NASBA UAA Committees toward improving and refining the UAA. We have limited our
comments to those proposed changes that we believe merit further consideration by the
UAA committees.

Proposed Definition of “Principal Place of Business”

As we understand it, the term "principal place of business” currently is not defined in the
UAA. The exposure draft sets forth the following proposed definition: “'Principal place of
business’ means the office location designated by the licensee for purposes of substantial
gquivalency and reciprocity.”

We have two concerns about the proposed definition. First, it is unclear to us why the term,
which has an accepted meaning and usage throughout the country, requires definition in the
UAA. Many states, including California, repeatedly use “principal place of business” in their
accountancy acts, other statutes, and related regulations without defining that term. This
lack of definition has not, as far as we are aware, created any problems of interpretation or
impeded enforcement efforts. If there are reasons that came to the UAA committees’
“attention for providing a definition, we think it important to communicate them and to explain
how the proposed definition addresses them.

Second, we are troubled by the proposed definition itself. As drafted, the definition would
allow a licensee to designate virtually any office location as his or her “principal place of
business.” For example, a CPA licensed in multiple jurisdictions could, under the proposal,
designate a principal place of business for substantial equivalency purposes that bears no
relation to the licensee’s actual principal place of business, Moreover, read literally, the
proposed definition appears to foreclose a state board of accountancy from successfully
challenging the licensee’s designation: under the proposal, the principal place of business is
whatever the licensee says itis. Finally, we are concerned that the proposed definition
could result in the unintended consequence of subverting one of the primary prereguisites
of the practice privilege: that the CPA’s principal place of business nof be in the visited
state. We urge that the "principal place of business” be determined — as it is today ~ based
on the facts and circumstances of 2ach licensee’s praciice.
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NASBA — UAA Committee
September 20, 2005

Page Two

Peer Review

This Board supports the NASBA UAA Committee’s proposal toward increasing
transparency in the peer review process. We believe that transparency to the state boards
is critical. Equally important, in our view, is transparency of certairn peer review documerits”
to the public. Accordingly, this Board cannot support any proposed revision to the UAA that
precludes — as we believe the exposure draft does - a state board from adopting rules that*
allow for public access to certain peer review materials pertaining to licensees of that staté®
We urge the UAA committees to evaluate the possibility of exceptions to the conﬂdentxallty
provisions of Sectlon 7(h)(5) of the exposure draft. »

Firm Practice Privilege

While developing the practice ‘privilege process for California, this Board thoroughly
explored the possibility of a notification process for firms. Ultimately, it decided not to
pursue such aprocess for two reasons: first, in the context of notification, it was unclear that
firms could accurately represent that each employee encompassed by the firm's blanket
noftification individually satisfied the requirements of Section 23; second, there appeared to
be multiple significant enforcement issues raised by a process in which a firm — not the
individuals — made representations and consented to conditions that purportedly bound the
individuals. .
We have the same concerns about the proposed Firm Permits to Practice. In addition, we
believe that any process for firm notification should at a minimum obligate the firm to
establish - if called upon by a board and to its satisfaction — that each individual practicing
under the firm's permit (Section 7(i)) or master notice (Section 7(j)) satisfies the state's
substantial equivalency requirements. in our view, proposed Sections 7(i)(1)(A) and 7())(2)
are insufficient insofar as they orily impose on firms modest record-keeping requirements

" instead of the obligation to establish each individual's compliance with practice privilege
standards.

Finally, we are unclear on the enforceability against an individual of a firm’s consents and
representations in the event that the individual leaves the firm. If the UAA committees have
grappled with and solved these issues, we would benefit from an understanding of how the
proposed process would not hamper enforcement efforts against a former employee of a
firm.

We appreciate your consideration of our comments. If you have any questions, please feel
free to contact the Board's Executive Officer, Carol Sigmann, at (816) 561-1718.

Sincerely,

Voo Tt -

Renata M. Sos
Board President

c. Members, California Board of Accountancy
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5050. (a) Except as provided in subdivisions (b) and (c) of this section, subdivision (a)
of Section 5054, and Section 5096.12, Ne no person shall engage in the practice of
public accountancy in this state unless the person is the holder of a valid permit to
practice public accountancy issued by the board or a holder of a practice privilege
pursuant to Article 5.1 (commencing with Section 5096).

(b) Nothing in this chapter shall prohibit a certified public accountant, a public
accountant, or public accounting firm lawfully practicing in another state from
temporarily practicing in this state incident to practice in another state provided that the
individual or firm does not solicit California clients and does not assert or imply that the
individual-or firm is licensed or registered to practice public accountancy in California.
This subdivision shall become inoperative on January 1, 2010, and as of that date is

repealed.

{b) (c) Nothing in this chapter shall prohibit a person who holds a valid and current
license, registration, certificate, permit or other authority to practice public accountancy
from a foreign country, and lawfully practicing therein, from temporarily engaging in the
practice of public accountancy in this state incident to an engagement in that country
provided that:

(1) The temporary practice is regulated by the foreign country and is performed under
accounting or auditing standards of that country.

(2) The person does not hold himself or herself out as being the holder of a valid
California permit to practice public accountancy or the holder of a practice privilege
pursuant to Article 5.1 (commencing with Section 5096)."

5050.1 Any person who engages in any act which is the practice of public accountancy
in this state consents to the personal, subject matter, and disciplinary jurisdiction of the
Board; and is deemed 1o have appointed the requlatory agency of the state or foreign
jurisdiction that issued the person’s permit, certificate, license or other authorization io
practice as the person’s agent on whom notice, subpoenas. or other process may be
served in any action or proceeding by or before the Board against or involving that

person.

" The language in subdivision (c) (in italics) was previously approved by the Board, recommended o the
Legislature, and currently contained in SB 503.



5054. (a) Notwithstanding any other provision of this chapter, an individual or firm
holding a valid and current license, certificate, or permit to practice public accountancy

from another state may prowde tax services W@M%M%@Mﬁh@

ehents—ai—%he—t*me—ef-death WIthout obtammg a permtt to practice pubhc accountancy
issued by the board under this chapter or a practice privilege pursuant to Article 5.1
(commencing with Section 5096) provided that the individual or firm does not physically
enter California to practice public accountancy pursuant to Section 5051, does not
solicit California clients, and does not assert or imply that the individual or firm is g
licensed or registered to practice public accountancy in California

(b) The board may, by regulation, limit the number of tax returns that may be prepared
pursuant to subdivision (a).

(c) This section shall become inoperative on January 1, 2010, and as of that date is
repealed.

[NOTE: Previous language to be restored after sunset date.]

5054.1 The Board may revoke, suspend or otherwise restrict or discipline the
authorization to practice under subdivisions (b) or (c) of Section 5050, or subdivision (a)
of Section 5054, or Section 5096.12 for any -act which would be a violation of this
chapter or ground for discipline against a licensee or practice privilege holder, or ground
for denial of a license or practice privilege under the Code. The provisions of the
Administrative Procedure Act, including, but not limited to, the commencement of a
disciplinary proceeding by the filing of an accusation by the board shall apply to this
Section. Any person whose authorization to practice under subdivisions (b) or {c) of
Section 5050, or subdivision (a) of Section 5054, or Section 5096.12 has been revoked
may apply for reinstatement of the authorization to practice under subdivisions (b) or (c)
of Section 5050, or subdivision (a) of Section 5054, or Section 5096.12 not less than
one vear after the effective date of the board’s decision revoking the temporary practice
authorization unless a longer time, not to exceed three years, is specified in the board’s
decision revoking the temporary practice authorization.




5096.12 (a) A CPA firm that is authorized to practice in another state and which does
not have an office in this state may engage in the practice of public accountancy in this
state through the holder of a practice privilege provided that:

(1) The practice of public accountancy by the firm is limited to authorized practicé
by the holder of the practice privilege;

(2) The firm consents to the personal, subject matter, and disciplinary jurisdiction of
the board with respect to any practice under this section;

(b) The board may revoke, suspend, or otherwise restrict or discipline the firm for any
act which would be grounds for discipline against a holder of a practice privilege through
which the firm practices.



5054. (a) Notwithstanding any other provision of this chapter, an individual or firm
holding a valid and current license, cerificate, or permit to practice public accountancy

from another state may provide tax services prepare-taxreturnsfornatural-persons-whe
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clients-at-the-time-of-death without obtaining a permit to practice public accountancy
issued by the board under this chapter or a practice privilege pursuant to Article 5.1
(commencing with Section 5096) subject to the restrictions previded-that the individual
or firm does not physically enter California to practice public accountancy pursuant to
Section 5051, does not solicit California clients, and does not assert or imply that the
individual or firm is licensed or registered to practice public accountancy in California.

{b) Not withstanding subdivision {a). any firm which is licensed to practice public
accountancy in this state may provide the services set forth in subdivision (a) through
individuals qualified to practice under subsection {a) however the restrictions of
subsection (a) shall not apply to the firm.

3 (c) The board may, by regulation, limit the number of tax returns that may be
prepared pursuant to subdivision (a).

(d) This section shall become inoperative on January 1, 2010, and as of that date is
repealed.

[NOTE: Previous language to be restored after sunset date.]
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Aronna Wong - %.w
Legislation/Regulattons Coordinator

Report on Pending Legislation: SB 503, Figueroa

Attached is SB 503 by Senator Figueroa as amended February 14, 2006
(Attachment 1). This bill contains statutory amendments sponsored by the Board.
Specifically, SB 503 includes amendments to Business and Professions Code
Section 5050 related to foreign accountants, amendments to Business and
Professions Code Section 5134 related to fees, and amendments to Business and
Professions Code Section 5076 related to peer review. It is anticipated that an
urgency clause will be added to the bill when it is heard by the Assembly Business
and Professions Committee.

The amendments to Sections 5050 and 5134 were approved by the Board at its
meeting of January 20, 2006. As background information, Attachments 2 and 3
provide legislative proposals for these statutory amendments.

The amendments to Section 5076 related to peer review were included in the
Board’s August 24, 2005, Peer Review Report which was submitted to the
Legislature. Attachment 4 provides excerpts from that report.

Attachmenis



AMENDED IN ASSEMBLY FEBRUARY 14, 2006
AMENDED IN ASSEMBLY JUNE 22, 2005
AMENDED IN SENATE APRIL 18, 2005

SENATE BILL No. 503

Introduced by Senator Figueroa

February 18, 2005

de; ~An act to amend Sections 5050, 5076,
and 5134 of the Business and Professions Code, relating to
accountants, and making an appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

SB 503, as amended, Figueroa. Pubhe-records-Accountants.

Existing law provides for the licensure and regulation of
accountants by the California Board of Accountancy, in the
Department of Consumer Affairs. Existing law prohibits a person from
engaging in the practice of public accountancy unless the person
holds a valid permit or a practice privilege, as specified. Existing law
also requires a firm, other than a sole proprietor or a small firm, to
meet specified peer review requirements prior o the first regisiration
expiration date after January 1, 2008, in order to provide attest
services. Existing law requires the board to review whether to
implement the peer review program in light of changes in federal and
state law or regulations or professional standards, and to report its
findings to the Legisiature by September 1, 2005. Existing laws sets
specified fees to be charged by the board.

This bill would provide that a person with a valid and current
license, registration, certificate, permit, or other authority to practice

96
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public accountancy from a foreign country may temporarily engage in
the practice of public accountancy in this state incident to an
engagement in that country, if specified requirements are satisfied.
The bill would require a firm to meet the peer review requirements
within 3 years of the commencement of the peer review program,
rather than prior to the first registration expivation date after January

1, 2008. The bill would revise the board'’s review and-reporting....

requirement to instead require the board to review and evaluate
whether to implement the program and report ifs findings and
recommendations to the Legislature and the department no later than
September 1, 2009. The bill would require that, if the board
determines that the peer review program should be implemented, if
identify the resources necessary for implementation and recommend a
date for commencement. The bill would revise the fees to be charged
by the board,

Because this bill may increase fees deposited into the Accountancy
Fund, a continuously appropriated fund, it would make an
appropriation.

96
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Vote: majority. Appropriation: se-yes. Fiscal committee: yes.
State-mandated local program: -yes-no.

The people of the State of California do enact as follows:

SECTION 1. Section 5050 of the Business and Professions
Code is amended to read:

5050. (a) No person shall engage in the practice of public
accountancy in this state unless the person is the holder of a valid
permit to practice public accountancy issued by the board or a
holder of a practice privilege pursuant to Article 5.1
(commencing with Section 5096).

(b) seett F—311a DO Toperanyeon anyary 3
Nothing in this chapter shall prohibit a person who holds a vali
and current license, registration, certificate, permit or other
authority to practice public accountancy from a foreign country,
and lawfully practicing therein, from temporarily engaging in the
practice of public accountancy in this state incident to an
engagement in that country provided that:

(1) The temporary practice is regulated by the foreign country
and is performed under accounting or auditing standards of that
country.

(2) The person does not hold himself or herself out as being
the holder of a valid California permir to practice public
accountancy or the holder of a practice privilege pursuant to
Article 5.1 (commencing with Section 5096).

SEC. 2. Section 5076 of the Business and Professions Code is
amended to read:

5076. (a) In order to renew its registration, a firm providing
attest services, other than a sole proprietor or a small firm as

96
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defined in Section 5000, shall complete a peer review-prier-te-the
first-registrationexpiration—date-afterJuly—+-2008; within three
years of the commencement of the peer review program and no
less frequently than every three years thereafter.

(b) For purposes of this article, the following definitions
apply: .

(1) “Peer review” means a study, appraisal, or review
conducted in accordance with professional standards of the
professional work of a licensee or registered firm by another
licensee unaffiliated with the licensee or registered firm being
reviewed. The peer review shall include, but not be limited to, a
review of at least one attest engagement representing the highest
level of service performed by the firm and may include an
evaluation of other factors in accordance with requirements
specified by the board in regulations.

(2) “Attest services” include an audit, a review of financial
staternents, or an examination of prospective financial
information, provided, however, “attest services” shall not
include the issuance of compiled financial statements.

() The board shall adopt regulations as necessary to
implement, interpret, and make specific the peer- review
requirements in this section, including, but not limited to,
regulations specifying the requirements for the approval of peer
review providers, and regulations establishing a peer review
oversight committee.

the program specxﬁed in thls sectlon

shal] report 1ts ﬁndmgs and recommendatzons to the Legisiature'
and the department-by no later than September 1,-20605 2009, as-

part of the review required by Division 1.2 (commencing with
Section 473). If the board determines that the program specified
in this section should be implemented, the board shall identify the
resources necessary for implementation and recommend a date
when the program shall commence.

SEC. 3. Section 5134 of the Buszness and Professions Code is
amended to read:

5134. The amount of fees prescrlbed by this chapter is as
follows:

9

(d) The board shall review and evaluate whether to 1mpiement. S
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(a) The fee to be charged to each applicant for the certified
public accountant examination sha]l be ﬁxed by the board at an

six hundred dollars ($600). The board may charge a
reexamination fee—eqﬁ&}‘to—fhe—aeﬁ:a-l—eos-t—fo—fhe—%mrd—of—fhe

not to exceed seventy-ﬁve

dollars ($75) for each part that is subject to reexamination.
(b) The fee to be charged to out-of-state candidates for the
certified public accountant examination shall be fixed by the

board at an amount—equa&—te—dae—esfﬁmﬁed-ees-ﬁe—the—hwd—e%
administering—the—examinatonr—and—shatt

not to exceed six

hundred dollars ($600) per candidate.
(c) The application fee to be charged to each applicant for
issuance of a certified public accountant certificate shall be fixed

by the board at an amount—eqaa%—teﬁre—esﬁfﬁafed—adﬁﬂﬁﬁfraﬁve

shﬁH not to exceed two hundred ﬁfty dollars ($250)

(d) The application fee to be charged to each applicant for
issuance of a certified public accountant certificate by waiver of
exammat;on shall be ﬁxed by the board at an amount—eqﬁ&}iefhe

not o exceed two hundred ﬁfty

dollars ($250).
(e) The fee to be charged to each applicant for registration as a
partnership or professional corporation shall be fixed by the

board at an amount@qua%—t@%eesfﬁmd*adrmﬁfafwe—eesﬁo

not

to exceed two hundred ﬁfty dollars (SZSO)

(f) The board shall fix the biennial renewal fee so that,
together with the estimated amount from revenue other than that
generated by subdivisions (a) to (e), inclusive, the reserve
balance in the board's contingent fund shall be equal to
approximately nine months of annual authorized expenditures.
Any increase in the renewal fee-made-afterJuly-—1-1996; shall be
ef—feeﬁve made by regu;’arzon upon a determmatron by the board;

: 3 s that additional
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moneys are required to fund authorized expenditures-other-than
these-speetfied-tn-subdivistons—{a-te~teh-inetusive; and maintain
the board's contingent fund reserve balance equal to nine months
of estimated annual authorized expenditures in the fiscal year in
which the expenditures will occur. The biennial fee for the
renewal of each of the permits to engage in the practice-of public
accountancy specified in Section 5070 shall not exceed two
hundred fifty dollars ($250). -

(g) The delinquency fee shall be 50 percent of the accrued
renewal fee.

(h) The initial permit fee is an amount equal to the renewal fee
in effect on the last regular renewal date before the date on which
the permit is issued, except that, if the permit is issued one year
or less before it will expire, then the initial permit fee is an
amount equal to 50 percent of the renewal fee in effect on the last
regular renewal date before the date on which the permit is
issued. The board may, by regulation, provide for the waiver or
refund of the initial permit fee where the permit is issued less
than 45 days before the date on which it will expire,

(i) On and dfter January 1, 2006, the annual fee to be charged
an individual for a practice privilege pursuant to Section 5096
shall be fixed by the board at an amount not to exceed-58-pereent

one
hundred twenty-five dollars (§125).

() The fee to be charged for the certification of documents
evidencing passage of the certified .public accountant
examination, the certification of documents evidencing the

grades received on the certified public accountant examination, : - .. .
or the certification of documents evidencing licensure shall be .. |

twenty-five dollars ($25).

(k) Upon the effective date of this section the board shall fix
the fees in accordance with the limits of this section and, on and
after July 1, 1990, any increase in any fee fixed by the board
shall be pursuant to regulation duly adopted by the board in
accordance with the limits of this section.
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date-the-fees-beeomeeffective:

() Iris the intent of the Legislature that, to ease entry into the
public accounting profession in California, any administrative
cost to the board related to the cerfified public accountant
examination or issuance of the certified public accountant
certificate that exceeds the maximum fees authorized by this
section shall be covered by the fees charged for the biennial
renewal of the permit to practice.

All matter omitted in this version of the bill
appears in the bill as amended in
Assembily, June 22, 2005 (JR11)
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PROPOSED LEGISLATION
Amend Business and Professions Code Section 5050:

The law changes that established the Practice Privilege Program (SB 1543, Figueroa,
Chapter 921, Statutes of 2004) became effective on January 1, 2008, and included the
repeal of the provision in Business and Professions Code Section 5050 which
previously had permitted an accountant from another state or a foreign country to
practice temporarily in California on professional business incident to his or her regular
practice in such state or country,

The new Practice Privilege Program provides a mechanism for CPAs from other states
in the United States to practice legally in California and clarifies the Board’s regulatory
oversight of these practitioners. However, after the repeal of this provision in Section
5050, neither the practice privilege provisions nor other provisions in current law permit
accountants from foreign countries to lawfully practice in California.

At its January 19-20, 2006, meeting, the Board heard testimony from the profession that
the absence of such a provision is a serious concern. It was noted that, for California to
maintain its position in the global economy, foreign accountants must be able to come
here temporarily to provide auditing and related services on behalf of foreign-based
companies with subsidiaries or business interests in this state. These audit reports and
other work products must be prepared under the professional standards and in
compliance with the regulatory requirements of the foreign country, making it impractical
for California CPAs to attempt to provide these vital services. Also, the Board has been
informed that because of the regulatory deadlines in some foreign countries and the
complexity of coordinating international work schedules, a legislative solution to address
this issue is an urgent matter.

This proposal would add a new subdivision (b) to Business and Professions Code
Section 5050 to address this concern. This language avoids the weaknesses of the
repealed temporary practice provision which often left the determination of what
constitutes temporary and incidental practice to the subjective judgment of each
practitioner. This proposal, instead, confines the permitted temporary and incidental
practice to work related to engagements in the foreign country, regulated by the foreign
country, and performed under the accounting or auditing standards of that country. in
this way the California activities that foreign accountants may undertake are
distinguishable from and more limited than the activities permitted under the Practice
Privilege Program available to out-of-state CPAs. Accordingly, California consumers
are not placed at risk under this proposal.

There is no known opposition to this proposal, and it is anticipated that it will go forward
as urgency legisiation.
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Amend Business and Professions Code Section 5050
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Proposed Amendment to Business and Professions Code Section 5050: | .. “.. i
(a) No person shall engage in the practice of public accountancy in this state unless the ...~
person is the holder of a valid permit to practice public accountancy issued by the . =

board or a holder of a practice privilege pursuant to Article 5.1 (commencing with * -
Section 5096).

o) T onchalll . l

(b) Nothing contained in this chapter shall prohibit a person who holds an authorization
to practice public accountancy from a foreign country, lawfully practicing therein,
from temporarily practicing in this State incident to an engagement in that country
provided that :

L

. e, LA
(1) The practice is primarily regulated by the accountant’s country of licensure and
is performed under accounting or auditing standards of that country; and

(2) The accountant does not hold himseilf or herself out as being licensed as a
Certified Public Accountant or-Public Accountant by the State of California. .« =
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PROPOSED LEGISLATION
Amend Business and Professions Code Section 5134:

In September 2005 the California Board of again assessed its compliance with the
requirements of its fee statute — Business and Professions Code Section 5134. Two areas
of noncompliance were identified:

« Section 5134 requires that fees for license issuance be set at a level necessary to
recover the cost of providing the service. However, the Board’s cost of providing the
service has for several years exceeded the revenue received from license issuance
fees, even with the fee set at the maximum amount permitied by the statute. The cost
of this service has been supported, in part, by revenue received from biennial renewal
fees.

» Section 5134 mandates that the reserve balance in the Board’s contingent fund be
equal to approximately nine months of annual authorized expenditures. However, the
reserve exceeds that amount and has been approximately equal to 14 months of
authorized expenditures during the current fiscal year. .

To address these areas of noncompliance the Board, after extensive dialogue with

representatives of the profession, is proposing modifications to both the statute and to its

implementing regulations.

For license issuance, a fee increase was considered and rejected by the Board because of
a growing concern that increased costs would discourage gqualified candidates from
beginning careers in public accounting. Instead, this proposal would eliminate the statutory
requirement that revenue generated by examination and license issuance fees be sufficient
to support the Board’s cost of providing these services. This proposal would add legislative
intent language clarifying that, to ease entry into the profession, costs exceeding the
maximum fees permitied for examination and license issuance would be covered by
revenue from biennial renewal fees paid by licensed CPAs. Representatives of the
profession have communicated no objection to this approach which would allow practicing
CPAs, through their renewal fees, to lend a helping hand to new graduates and others
seeking to enter the profession.

To address the matter of the reserve balance, the Board is in the process of iowering its
biennial renewal fee through the rulemaking process. This proposal facilitates that rule
change by eliminating the statutory language tying the fee for practice privilege to the
biennial renewal fee so that the renewal fee can be reduced without simultaneously
lowering the fee for practice privilege. The Practice Privilege Program which became
operative on January 1, 2006, has staffing approved by the Department of Finance based
on fees at the current level. Because the program is so new, it would be premature to
modify the fee at this time.

This proposal also makes minor revisions to Section 5134 for clarity and consistency. The
Board beilieves this proposal provides a framework for a workable fee structure that can be
responsive 1o the needs of all stakeholders. There is no known opposition to this proposal.
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Proposed Amendment to Business and Professions Code Section 5134.
The amount of fees prescribed by this chapter is as follows:

(a) The fee to be charged to each applicant for the certified public accountant

examlnatron shall be fixed by the board at an arnount te—equal—%he—aetaal—eesﬁe—the—baard

adntume%enng%he—e*ammaeen—and—shall not fo exceed six hundred dollars ($600) The
board may charge a reexami natlon fee equaLte—the—aeteaLeesé—te—the—bearéeﬁhe—pwehace

the-bearel—ef—aelnmtenng—the—e*ameaben—and nct to exceed seventy-frve dollars ($75) for

each part that is subject to reexamination.

(b) The fee to be charged to out-of-state candidates for the cer‘cfled public accountant
examination shall be fixed by the bcard at an amount
not 1o exceed six hundred dollars ($600) |

per candidate.

(c) The application fee to be charged to each applicant for issuance of a certified publrc
accountant cert flcate shall be fixed by the board at an amount eqeal—-‘re—the«es%rma&eé

(d) The appl catron fee to be charged 1o each appllcant for rssuance of a. certn‘red publrc (e
accountant certrflcate by walver cf examrnatlcn shall bef |xed by rhe bcard at an -amount

.
EN

ce;tr#rcate—an&shall not o exceed two hundred fn‘ty dollars ($250)

(e) The fee to be charged to each applicant for reglstratron as a parinership or
professrcnal corpcratlon shall be flxed by the board at an amount. eqeal—%e—the—esirma{ced

exceed two hundred fifty dollars ($250)

(f) The board shall fix the biennial renewal fee so that, together withthe estimated
amount from revenue other than that generated by subdivisions (a) to (e}, inclusive, the
reserve balance in the board's contingent fund shall be equal to approximately nine months , .-
of annual authorized expenditures. Any increase in the renewal fee made-afierdulyd: ta
1880;-shall be by regulation efestive upon a determination by the board--byreguiation
adopted-pursuant-te-subdivision-tk; that additional moneys are required to fund authorrzed
expenditures e%hepthan—these-eeeemed%—eubéwens—(a)%e-ée)» inelusive; and maintain the
board's contingent fund reserve balance egual to nine months of estimated annual
authorized expenditures in the fiscal year in which the expenditures will occur. The biennial
fee for the renewal of each of the permits to engage in the practice of public accountancy
specified in Section 5070 shall not exceed two hundred fifty dollars ($250).
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(g) The delinguency fee shall be 50 percent of the accrued renewal fee.

-(h) The initial permit fee is an amouni equal to the renewal fee in effect on the last
regular renewal date before the date on which the permiit is issued, except that, if the permit
is issued one year or less before it will expire, then the initial permit fee is an amount equal
to 50 percent of the renewal fee in effect on the last regular renewal date before the date on
which the permit is issued. The board may, by regulation, provide for the waiver or refund of
the initial permit fee where the permit is issued less than 45 days before the date on which it
will expire.

(i) On and after January 1, 2008, the annual fee to be charged an individual for a
practice privilege pursuant to Secﬂon 5096 shall be flxed by the board at an amount not to
exceed . , one hundred and
twenty-five dollars ($125).

(j) The fee to be charged for the certification of documents evidencing passage of the
certified public accountant examination, the certification of documents evidencing the
grades received on the certified public accountant examination, or the certification of
documents evidencing licensure shall be twenty-five dollars ($25).

4 (k) Upon the effective date of this section the board shall fix the fees in accordance
with the limits of this section and, on and after July 1, 1990, any increase in any fee fixed by
the board shall be pursuant to regulation duly adopted by the board in accordance with the
limits of this section.

beeemeeﬁeetweu lt is the mtent of the Lealslature that. to ease entr\/ mto the pubhc

accounting profession in California. any administrative cost to the board related to the
Certified Public Accountant examination or issuance of the Certified Public Accountant

certificate that exceeds the maximum fees authorized by this section shall be covered by
the fees charged for the biennial renewal of the permit to practice.




Attachment 4

PEER REVIEW REPORT

CALIFORNIA BOARD OF ACCOUNTANCY

Presented to the Joint Commiittee on Boards,
Commiissions and Consumer Protection
of the California Legislature

Prepared in compliance with
Business and Professions Code Section 5076
Submitted August 24, 2005




RECOMMENDATIONS:

Based on the analysis and conclusions above, the Board respectiully makes the
following recommendations:

1. Do not embrace the AICPA program at this time.

Because of the constraints and uncertainties discussed eariierin this report and in the
2003 Interim Report, it would not be prudent to embrace the AICPA Peer Review
Program at this time. The Board has significant concerns about the AICPA program,
particularly in two areas: transparency and scope.

2. Continue to evaluate options for the implementation of mandatory peer review
in California and make a recommendation to the Legisiature no later than the
submission of the Board's September 2009 Sunset Review Report. Revise
Business and Professions Code 5076 to indicate that the time frames for peer
review implementation will be determined by the Legislature as part of the sunset
review process,

At that time many of the above-noted uncertainties and constraints may have been
resolved. Further, consideration of peer review as part of the sunset review process will
permit the merits and drawbacks of peer review to be evaluated in the context of other
Board programs — especially its underfunded and understaffed Enforcement Program —
and the Legislature can give the Board guidance regarding resource allocation and
priorities. Attachment 13 provides statutory language to implement this
recommendation. Any further discussions by the Board will be framed and defined by
this report and the 2003 Interim Report.

3. The California Board of Accountancy must oversee mandatory peer review.

The details of the Board's oversight will be developed as part of any future
consideration of mandatory peer review, .

4. In any future study of mandatory peer review, consideration shouid be given to
the transparency of peer review.

We believe that transparency both to the consumer and to state boards of accountancy
is of critical importance. The nature, timing and availability of peer review documents to
the public would be determined at a future time.

5. Exclude from any Board-mandated peer review program audits otherwise
encompassed by the PCAOB inspection program.

210 -



Section 5076. Peer Review.

(a) In order to renew its registration, a firm providing attest services, other than a sole
proprletor ora small ﬂrm as defmed in Sectson 5000, shall complete a peer review prior

‘ within three vears of the P
commencement of the peer review program and no less frequently than every three ‘_ .:.‘ng}
years thereafter. o

e
T .
TR %:-3 a9

(b) For purposes of this article, the following definitions apply:
(1)"'Peer review" means a study, appraisal, or review conducted in accordance P
with professional standards of the professional work of a licensee or registered o
firm by another licensee unaffiliated with the licensee or registered firm being
reviewed. The peer review shall include, but not be limited to, a review of at least
one attest engagement representing the highest level of service performed by the
firm and may include an evaluation of other factors in accordance with
requirements specified by the board in regulations.

(2)"Attest services" include an audit, a review of financial statements, or an
examination of prospective financial information, provided, however, "attest
services" shall not include the issuance of compiled financial statements.

(c) The board shall adopt regulations as necessary to implement, interpret, and make
specific the peer review requirements in this section, including, but not limited to,
regulations specifying the requnrements for the approval of peer review prowders and
regulations estabhshlng a peer revrew overssght commlttee - .

(d) The board shan review and evaiuate whether 1o mplement the program speczﬁed m
this section inight-e ' A » oeof
standards; and shall report 1ts fmdmgs and recommendaﬂons to the Legls&ature and the o
department by no later than September 1, 2885 2009 as part of the review required by
Division 1.2 of this code (oommencing_\yith Section 473). If the board determines the
program specified in this section should be implemented. the board shall identify the
resources necessary for implementation and recommend a date when the program shall
commence,
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1 defined in Section 5000, shall complete a peer review-prior-te-the
2 ﬁfsi—fegﬁ&aﬁeﬁrpﬁﬁeﬁ—&&fe—&ﬁeﬁt&y—l—}@@& within three
3 years of the commencement of the peer review program and no
4 less frequently than every three years thereafter.
5  (b) For purposes of this article, the following definitions
6 apply:
7 (1) "Peer review" means a study, appraisal, or review
8 conducted in accordance with professional standards of the
9 professional work of a licensee or registered firm by another
10 licensee unaffiliated with the licensee or registered firm being
11 reviewed. The peer review shall include, but not be limited to, a
12 review of at least one attest engagement representing the highest
13 level of service performed by the firm and may include an
14 evaluation of other factors in accordance with requirements
15 specified by the board in regulations.
16  (2) “Attest services” include an audit, a review of financial
17 statements, or an examination of prospective financial
18 information, provided, however, “attest services” shall not
19 include the issuance of compiled financial statements.
20 (c) The board shall adopt regulations as necessary to
21 implement, interpret, and make specific the peer review
22 requirements in this section, including, but not limited to,
23 regulations specifying the requirements for the approval of peer
24 review providers, and regulations establishing a peer review
25 oversight committee.
26 (d) The board shall review and evaluate whether to implement
27 the program spemﬁed in thlS sectxon—m—%rg—hf—af—ﬂﬁe—ehémges—m
28 erat-s FOrTes
29 shall report its ﬁndmgs and reconbmendatzons to the Legls ature
30 and the department-by: eptember 1,206652084as
31  part-of-the review reguired. by Division—t-2—fcommencimgwith
32 -Seetrorr=73. If the board determines that the program specified
33 inthis section should be implemented, the board shall identify the
34  resources necessary for implementation and recommend a date
35 when the program shall commence.
36 SEC. 3. Section 5134 of the Business and Professions Code is
37 amended to read:
38 5134. The amount of fees prescribed by this chapter is as

follows:
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State of California

. . t
Department of Consumer Affairs California Board of Accountancy

2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832
Memorandum

CPC Agenda ltem lLLA Board Agenda ltem I1.B.2.b
February 22, 2006 February 23, 2008

To . CPC Members
Board Members
Date: February 15, 2006
Telephone: (816) 561-1788
Facsimile : (916) 263-3674
E-mail: awong@cba.ca.gov

From : AronnaWong - o’

Legislation/Regulations Coordinator

Subject: Report on Pending Legislation: AB 1868

Attached is AB 1868 by Assembly Member Bermudez as introduced January 17, 2006. This bill
is sponsored by CalCPA to address problems that have occurred since the repeal, on January
1, 2008, of the temporary practice provision previously in Business and Professions Code
Section 5050. These problems relate to practice by out-of-state firms and by accounting
practitioners from foreign countries. The Board has been informed that amendments are
planned, and the amended bill will be provided separately when it becomes available.

AB 1888, as introduced January 17, 2008, would make the foliowing changes to existing law:

- AB 1868 would amend subdivision (a) of Business and Professions Code Section 5050 to
delete the word “person” and replace it with “he or she.” Subdivision (a) of Section 5050 is
the prohibition against the unlicensed practice of public accountancy in California. While
this amendment appears to be a matter of grammar, legal counsel has advised that this is a
very substantive revision because as stated in Business and Professions Code Section
5035 “Person’ includes individual, partnership, firm, association, limited liability company, or
corporation, uniess otherwise provided.” Legal counsel has indicated that by deleting the
word “person” which includes both firms and individuals and replacing it with “he or she”
which denotes individuals only, this amendment removes the requirement that a firm be
registered and regulated by the Board. Consequently, under this law change, a variety of
different entities including limited liability companies and general corporations would be
allowed to engage in the unregulated practice of public accountancy in California.

« AB 1868 would also delete current subdivision (b) of Section 5050 which specifies a January
1, 2008, operative date. The bill would replace it with a new subdivision (b) which would
permit temporary practice by a certified public accountant or a public accountant licensed in
another state or country. This language is similar to the language that was in Section 5050
prior to January 1, 20086, except that the repealed provision used the more generic language
“any accountant of a foreign country” rather than the more specific terms “certified public
accountant” or “public accountant” which may not be the designations used by accounting
professionals in foreign countries.

+ In addition, AB 1868 would add a sunset date of January 1, 2009, for the amended version
of Section 5050. The language currently in Section 5050 would be restored after the sunset
date unless the provision is amended again prior to that date.

Attachment



CALIFORNIA LEGISLATURE—2005~06 REGULAR SESSION

ASSEMBLY BILL No. 1868

Introduced by Assembly Member Bermudez

January 17, 2006

An act to amend, repeal, and add Section 5050 of the Business and
Professions Code, relating to accountancy.

LEGISLATIVE COUNSEL’S DIGEST

AB 1868, as introduced, Bermudez. Accountancy: licensure.

Existing law provides for the licensing and regulation of
accountants by the California Board of Accountancy, in the
Department of Consumer Affairs. Existing law requires a person
engaging in the practice of public accountancy in this state to hold
either a valid permit issued by the board or a practice privilege, as
specified.

This bill would, until January 1, 2009, provide that this requirement
does not apply to a certified public accountant or public accountant
licensed and lawfully practicing in another state or a foreign country
to the extent that he or she is temporarily practicing in this state
incident to his or her regular practice.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 5050 of the Business and Professions
Code is amended to read:

5050. (a) No person shall engage in the practice of public
accountancy in this state unless-the-persen he or she is the holder
of a valid permit to practice public accountancy issued by the

g L2 DN e
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board or-& is the holder of a practice privilege pursuant to Article
5.1 (commencing with Section 5096). Norhmg in this chapter
shall prohzbzr a certified public accountant or public accountant
licensed in either another state or a foreign country, and lawfully
practicing therein, from temporarily practicing in this state

incident to his or her regular practice in the state or country,in -

which he or ske is chensed

This section shall remain in eﬁ’ect only until Januazy J 20{?9 .

and as of that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2009, deletes or extends that
date.

SEC. 2. Section 5050 is added to the Business and
Professions Code, to read:

5050. (a) No person shall engage in the practice of public
accountancy in this State unless he or she is the holder of a valid
permit to practice public accountancy issued by the board or is
the holder of a practice privilege pursuant to Article 5.1
(commencing with Section 5096).

(b) This section shall become operative on January 1, 2009.
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State of California
Department of Consumer Affairs

Memorandum

)

To

From

CPC Agenda ltem 1.LA Board Agenda ltem 1l.B.2.b
February 22, 2006 February 23, 2006

CPC Members

Board Members
Date: February 21, 2006
Telephone: (916) 561-1788
Facsimile : (916) 263-3674

E-mail: awong®@cba.ca.gov
Aronna Wong — "”-/f\-"J

Legislation/Regulations Coordinator

Subject: Report on Pending Legislation: AB 1868 — Amendments

Attached are amendments to AB 1868 by Assembly Member Bermudez which is being amended
today. It is anticipated the amendments will be in print at the time of the Board meeting. AB 1868
as amended would make the following law changes:

Amendments delete the temporary practice provision in the introduced version of the bill and
add new language to permit temporary and incidental practice by a certified public accountant
or public accountant licensed in another state or country who physically enters California to
serve clients. It includes two restrictions: 1) that the practice be regulated by the accountant’s
state or country of licensure and 2) that the accountant not hold out as a California licensee or
a California practice privilege holder. This appears to parallel the foreign accountant language
sponsored by the Board, however there are the following differences: 1) the Board’s language
applies only to foreign accountants; 2) the Board’s language requires the foreign accountant’s
work to be performed under the accounting or auditing standards of that accountant’s country;
3) the Board’s language uses generic terms to refer to the accountant from a foreign country
rather than the terms “certified public accountant” or “public accountant” which may not be the
correct designation of an accounting professional in a foreign country; and 4) the Board-
sponsored provision is not restricted to certified public accountants who physically enter
California.

AB 1868 would add a sunset date for Section 5050. The sunset date in the introduced version
of the bill was January 1, 2009. The amended bill changes that date to January 1, 2013. The
introduced version of the bill indicated that the language currently in Section 5050 would be
restored after the sunset date. The amended version of the bill deletes that provision.

AB 1868 would amend subdivision (a) of Section 5054 to expand the range of services
permitted under this exception. The current version of Section 5054 permits an exception from
licensure and firm registration requirements for out-of-state CPAs and public accounting firms.
providing limited tax services and complying with certain restrictions. This exception is limited
to preparing tax returns for natural persons or estate tax returns for the estates of natural
persons who were clients at the time of death. AB 1868 would expand the permitted services
to include all tax services, litigation support services, expert witness testimony, and consulting.
Attest services would not be permitted. The restrictions in current law would remain, including
the restriction against physically entering California, the restriction against soliciting California
clients, and the restriction against asserting or implying that the individual or firm holds a
California license or registration. The amendments would add a restriction against asserting or
implying the individual holds a practice privilege and that California is not their principal place of
business. AB 1868 also adds a sunset of January 1, 2013, for Section 5054.

Attachment

California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832
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AMENDMENTS TO ASSEMBLY BILL NO. 1868

m— 3 o — ¥ R X Srue o wo—————— 3o Ammﬁt j.— -
In hne 1 of the title, stnke out “, repeal, and add Sections 5050” and insert:

and repeal Sections 5050 and 5054

Amendment 2 ‘
On page 2, line 2, strike out “Nothing in this chapter” and strike out lipes 3 to
7, inclusive

Amendment 3

On page 2, line §, after “(b)” insert:

Nothing in this chapter shall prohibit a certified public accountant or a public
accountant licensed in another state or foreign country lawfully practicing therein
from temporarily practicing in this state incident to an engagement in another state or
counfry, provided that both:

(1) The temporary and incidental practice 1s regulated by the accountant’s state
or country of licensure. .

(2) The accountant does not hold himself or herself out as being licensed or
certified by this state or as the holder of a practice privilege pursuant to Article 5.
(commencing with Section 5096).

This subdivision applies only to certified public accountants who physically
enter California to provide services to clients:

(c)
Amendment 4
On page 2, line 9, strike out “2009” and insert:
2013
Amendment 5
On page 2, line 11, strike out “2009” and insert:
2013

OO



PR—p—"

- ‘date is repealed unless a later enacted statute that is enacted before J anuarv 1, 201
: ~-delctes or extcnds ‘that da‘ce S PR Wt sparee
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" Amendment 6
On page 2, smke out lines 13 to "O inclusive, and insert:

- e o o 2 3 8 1 s m—— o 7o < ——— 4 aren e —————s . b ks e 3

SEC. 2. Section’5054.6f the Business and Professmns Code is amended to,
read:

5054. (a) Notwithstanding any other provision of this chapter, an individualor . . .
firm holding a valid and current license, certificate, or permit to practice public
accountancy from another state may-p

ehcn’cs—af—ﬂw—ﬁme—erﬁdeﬁ& gcrform tax sem ceQ, hﬁgauon sup}goxt, cxgert Wlmes

testimony, or consuliing incidental to their practice in another state without obtammof |
a permit to practice public accountancy issued by the board under this chapter or a

practice privilege pursuant to Article 5.1 (commencing with Section 5096) provided
that the individual or firm does not physically enter California to practice public
accountancy pursuant to Section 5051, does not solicit California clients, and does

not assert or imply that the individual or firm is licensed or registered to practice :
public accountancy in California or a holder of a practice privilege pursuant to Article

5.1 (commencine with Section 50 nd California is not their principal place of .G

(b) The board may, by regulation, limit the number of tax returns that may be h \
prepared pursuant to subdivision (a). R
¢) This section shall remain in effect only u
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